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(Testimoiij of Harry fc?. Jouey.)

Cross-examination.

(By Mr. BUNN.)

Q. Mr. Jones, wlien you walked for us a moment

ajio is that about the way you Avalk ordinarily?

A. Yes, sir.

Q. Having walked recently .that is about as good and

about as bad as the limp is, about as good as you can

walk, is it?

A. Ko, I didn't make any effort to put on.

Q. That is just about the same as you ordinarily

Avalk? A. Yes, sir.

Q. That is what I want to get at.

A. When I sit in one position any length of time

—

Q. Of course if you sit down sometimes for a while

it is stiffer.

A. It is lots worse after I get up than it is after I

have been walking some distance.

Q. After you get exercised up some it is not so bad?

A. It is not as lame as it is when I first get up.

Q. How long had you lived up there in Canyon Creek

at the time of the accident, Mr. Jones?

A. Well, I have been there since two years ago last

November.

Q. Where had you lived prior to that time?

A. I came from British Columbia.

Q. At that time?

A. Two years ago last November I came from British

Columbia.
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Q. And had you lived in this country before that?

A. Yes.

Q. When?

A. I lived here in the winter of 1892 and 3, a portion

of it.

Q. And you had been in Britisli Columbia from 1892

or 1893 up to that fall that you came here.

A. I went to British Columbia in the spring of 1893.

Q. How long were you in this country before that?

A. I was here; I passed through this Coeur d'Alene

country—and that is the country you are speaking of,

of course—I passed through the Coeur d'Alene country

in 1889 first; came up from Salmon City, Idaho; but I

didn't come back to stay until 1892 and 1893, T worked

in the Frisco mine there.

Q. When were you married? A. In 1897.

Q. Where? A. At Rossland, B. C.

O. Where were you born?

A. Born in Waupum, Wisconsin. That is I say

Waupum, it is the nearest place, Horican Lake, which

is only a short distance out.

Q- How long did you live tliere, Mr. Jones?

A. I lived there until I was about six years old, I

should judge.

Q. You came west when you were about how ohl?

A. Why, I came west to Minnesota when I was about

—in 1879; I was born in 1869.

Q. You had been in Black Bear then for how long

before this accident?
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A. Well, it would be twenty-six months and some

odd days; that is not in Black Bear; I had been in the

canyon tjiat lone;.

Q. How lono- had yon been in Black Bear?

A. I had been in Black Bear since a year ago last

]\rarch.

Q. Where did you live at the time of the accident?

A. 1 lived in Black Bear.

Q. Well, that was prior to a year ago last March,

was it not?

A. This accident happened on the 4th of

—

Q. The accident happened a year ago last February?

A. Yes, sir.

Q. You say you lived in Black Bear since a year age

last March? A. Well, I meant two years ago?

Q. Then you have lived in Black Bear how long be-

fore the accident? A. About eleven months.

Q. And what were you doing during that period?

A. I had been workino- at the Frisco mine and at the

Mammoth mine.

Q. Where is the Frisco mine?

A. From Black Bear?

Q. Yes, from Black Bear.

A. The Frisco mine is, practically speaking, a half

a mile west of Black Bear.

Q. Down at what is called Frisco station or near

there? A, Yes, sir.
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Q. And in going from your home in Black Bear to

Frisco mine at Frisco, did you go over this railroad

track most always? A. Yes, sir, invariably.

Q. ^lost always over this Northern Pacific track?

A. Yes, sir.

Q. And how often did you go down over this track

to the mine back and forth?

A. Twice in twenty-four hours anyway going back

and forth to work.

Q. Where is the Mammoth mine?

A. The Mammoth mine is close to half a mile further

east from Black Bear.

Q. How long did you work at the Mammoth?

A. I worked at the Mammoth from 1901, November,

until I got hurt.

Q. At The time you got hurt where were you work-

ing? A. At the Mammoth mine.

Q. In going from your home to the Mammoth mine

you didn't go over this piece of track where you were

hurt, did you? A. No sir.

Q. The Mammoth was further up towards Burke

from your home? A. Yes, sir.

Q. How long- prior to the accident was it when you

quit working at the Frisco so that you could come down

over this piece of track?

Q. I quit working—everybody was laid off at tlie

Frisco—on the 23d of October, 1903.

Q. Then for about three months or a little over prior
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to the date of the accident you have been working up

east of your home at the Mammotli? A. Yes, sir.

Q. What were you doing- in the Mammoth mine at

that time? A. Running a machine.

Q. What was your shift?

A. My shift changed every two weeks; two weeks

day shift and two weeks night shift.

Q. At the time of the accident what was your shift?

A. Day shift. i

Q. What hours?

Q. Worked from seven in the morning until half past

five in the evening.

(.}. You say that you usually walked on the Northern

Pacific track? A. Yes, sir.

Q. That was in better condition than the O. R. & N.

to walk on, was it?

A. The O. R. &. N. is not ballasted up very good.

Q. It is not smooth and ballasted up so well?

A. It is not so smooth as the Northern Pacific and

the traffic is not so heavy over it.

Q. What do you mean by the traffic?

A. The passengers walking back and forth, horses,

teams, etc.

Q. How familiar are you or were you at this time

with that situation say in that country?

A. Well, I had been there a long time, and always

been in that immediate vicinity.

Q. Did you know about how close these houses were

to the tracks and everything like that?
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A. I knew just by

—

Q. Seeing- them?

A. Seeing them as a casual observer.

Q. You knew where the Frisco mill was where you

use to work before? A. Yes, sir.

Q And the penstock and where the water comes

down into the creek? A. Yes, sir.

Q. You knew that, familiar with it?

A. Yes, sir.

Q. You knew where the Frisco boarding-house was?

A. Yes, sir.

Q. And the two railroad platforms, one of the North-

ern Pacific and one of the O. R. & N. at the Frisco

boarding-house, familiar with those?

A. I knew the platforms were there but who put

them there I didn't know.

Q. I didn't ask you who put them there. I just

wanted to know if you were familiar witli them?

A. Yes, I knew the platforms.

Q. Referring now to these lights that were there,

you were familiar with those? A. Not very.

Q. How many were there?

A. Well, as near as I can remember, I should judge

there was three or four.

Q. Where were they situated?

A. Well, I stated before I thought that three of them

was on the north side of the track, but I am not posi-

tive about it because I never made any research to see

just exactly where they were located.
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Ql What were they at the time of the accident, arc

lights or incandescent lamps?

A. My idea was that they were arc lights, bnt I don't

know. ' ." i

Q. Do you know about that or not?

A. I know they were big bright lights.

Q. They looked to you like big bright arc lights, did

they?

A. Yes, sir, just like the ordinary street lights that

you see on the corners. That is my impression of them.

Q. And there were four of them?

A. That is my belief, yes, sir. I am not certain about

the number. •
'

Q. They throw the light on the railroad tracks for

quite a ways in each direction, do they not?

A. Yes, sir.

Q. The track from the Frisco boarding-house to the

point where the accident occurred is perfectly straight,

is it not? A. It is practically speaking, straight.

Q. Yes, as far as we can tell it is straight. Had you

been at work during the day on the day shift up at the

Mammoth? A. No sir.

Q. During the day before you were hurt? ;

A. No, sir.

Q. When had you ceased working?

A. Why, on the day before. I worked on the day of

the 3d.
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Q. Do YOU know what day of the week this was when

you were hurt?

A. Thursday, I believe, was the day; I am not cer-

tain about the day. I know it was the 4th of the month.

Q, What time of night was it when this occurred to

the best of your judgment?

A. Well, to the best of my judgment, it was after

twelve o'clock.

Q. Between twelve and one some time. Nearer one

or nearer twelve? A. I should say nearer twelve.

Q. Between twelve and twelve thirty?

A. The last time I heard the time spoken of it was

quarter to eleven and that was when I was in Mr. May's

bai'ber-shop and I talked quite a while after that, and

talked with Mr. Peterson quite a while, so that I have

no way of fixing the time only that as near as I can tell

it was near twelve o'clock.

Q. Somewhere between twelve and twelve thirty?

A. Yes, sir.

Q. You were at home at eight o'clock or about eight

o'clock?

A. Yes, sir, it was about eight o'clock, I think, when

I left home.

Q. What kind of a night was it?

A. Well, the night was a sort of cloudy night in a

way, that is, it wasn't bright starlight, and on the way

home I noticed it spitting a little bit of snow and some-

times you would think it was a little rain—little gusts

of wind coming down the canyon, sort of squalls.
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Q. Sort of a squally night?

A. Well, it seemed to be that way when I was coming

home, but previous to that in the evening I didn't notice

it as such.

Q. Was it snowing when you left home about eight

o'clock? A. No, sir.

Q. Was it clear then?

A. It was cloudy to a certain extent.

Q. But not snowing and not raining?

A. No, sir.

Q. And you left home to go down to Frisco to see a

friend of yours? A. Yes, sir.

Q. You walked down the Northern, Pacific track?

A. Yes, sir.

Q. Did you see any trains while you were walking

down there? A. No, sir.

Q. When you got down to Frisco did you get your

friend? A. No, sir.

Q. He wasn't there? A. He wasn't there.

Q. Where did you go to find him?

A. I went down to Gem.

Q. I mean at Frisco, where did you hunt for him there?

A. I looked for him at Tom Boyea's place.

Q. ^Vhat place is that?

A. Well, that is a dwelling-house; that is all I know

about it. It is located there in Frisco.

Q. Did you find him there?

A. I didn't find him there, no, sir.

Q. Did you look for him any other place?



244 Northrrn Pacifi-c Railirfuj Company

(Testimony of Harry S. Jones.)

A. I went down to Gem.

Q. I mean before you went to Gem.

A. No, sir, he was simply rooming at this house, and

I went and asked if he was at home, and I was informed

he was possibly down to Gem.

Q. Was it slushy or wet around there, snow on the

ground? A slush snow?

A. It had been as sort of Chinook night, so it was a

little soft.

Q. There were no drifts, it was light snow?

A. It had been snowing.

Q. It wasn't slush, it was wet?

A. Where the traffic was the snow slushed up and

turned into water to a certain extent; but where there

was no traffic the snow was set intact, that is, like a light

snow will,

Q. Then you went on down to Gem. How far was

that? How much of a walk?

A. It was practically speaking half a mile from Frisco

to Gem.

Q. And you vralked down the tracks in the snow?

A. Yes, sir.

Q. Did you tiud this gentleman at Gem?

A. No, sir; found him, or he found me in the hospital

a few months afterwards.

Q. You never found him before the accident?

A. No, sir.

Q. When you got to Gem where did you go to find him?

A. Why, I went to the postoffice. That was our only
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postoffice at that time and it was a natural habit to go

in there when I went down to Gem, and I inquired for

him there from people he was—well, one party that had

worked at tlie same mine, and he hadn't seen him at all,

so I gave up looking for him.

Q. What time w^as it then about?

A. Well, I expect it was about eight thirty, probably

a quarter of nine or nine.

Q. Then where did you go?

A. I went into White & Bender's store.

Q. How long did you remain there?

A. Why, 1 don't think over fifteen or twenty minutes.

Q. And tlien where did you go?

A. I went over to jNIr. Brook's bakery just for a mo-

ment.

Q. Then where?

A I went into Mr. Carlson's saloon.

Q. Who is Mr. Carlson?

A. Mr. Carlson is a man keeping a saloon there in Gem.

Q. How long did you remain with Mr. Carlson?

A. About three or four minutes ; long enough to buy a

pint bottle of Avhisky.

Q. Then where did you go? A. Into the bakery.

Q. Back to the bakery? A. Yes, sir.

Q. And then where?

A. I stayed in the bakery until about—^well, I heard

him say something about it being half-past nine and we

still kept on talking, stood around the door and talked

some.



246 Northern Pacific Railway Company

(Testimom- of Ilairy kS. Joues.) '.

Q. Then where did you go?

A. I wont from there direct up to ^Ir. May's barber-

shop.

Q. You got shaved there, did you? A. No, sir.

Q. What did you do there?

A. I sat and watched them play solitaire; they played

cards and talked.

Q. That was about ten o'clock according to your former

statements? A. How is that?

Q. According to your testimony that was about ten

o'clock when you went to the barber-shop?

A. Yes, thereabouts.

Q. And then you went to Gus Peterson's from there?

A. I stayed at the barber-shop until some time after

eleven, and then I Avent up to Mr. Peterson's and from

there I started out for home.

Q. Mr. Peterson that was on the stand here?

A. Yes, sir.

Q. Where was his place and what kind of a place is it?

A. Why his place was in the upper business portion of

Gem before it burned.

Q. Was that a saloon or what was it?

A. Saloon.

Q. It was a saloon? A. Yes, sir.

Q. You say you got a bottle of whisky at Carlson's?

A. Yes, sir.

Q. That is the bottle you got under your wife's instruc-

tions to take home? A. Yes, sir.

Q. You didn't buy a bottle up at Peterson's?
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A. No, sir.

Q. That is just this one bottle of whisky is all you got?

Now, from Gus Peterson's place, where did you go?

A. I went down to the Northern Pacific track and

started for home.

Q. Well, just one moment, Mr. Jones. Was this a

large bottle of whisky or a small bottle?

A. No, sii , a pint bottle.

Q. The bottle was full was it, a full pint?

A. Yes, sir.

Q. A small bottle, and that was the only bottle that

you had?

A. With the exceptions of an empty bottle that I had

in my pocket.

Q. An empty bottle; Avhat kind of a bottle was that?

A. A pint bottle.

Q. A pint bottle?

A. Yes. I have always been in the habit

—

Q. Without anything in it.

Mr. GRAY.—Let him explain.

A. I have always been in the habit of getting draught

goods whenever I bought any whisky in a saloon, so

naturally 1 took a bottle from home that I knew was clean.

Mr. BUNN.—What kind of goods?

A. I always get draught whisky, as a rule, instead of

case goods, and I always had a custom of taking a bottle

from home, because I would know the bottle was clean;

and I have seen so many youngsters at different times
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carry in dirty bottles, I have often thought they might be

used without being cleaned, so I took this bottle down with

me to get it filled.

Q. But you didn't get it filled?

A. But instead of getting that filled, I got one that

was already filled that Mr. Carlson recommended to me,

and so I took it.

Q. Then you left Gus Peterson's place along about

eleven something you think or twelve, which was it?

A. I think it was something about—well, an^'where

from twelve to twelve thirty.

Q. AVho was in Gus' place while you were there?

A. Nobody was in there that I saw.

Q. How long were you in there, an hour or an hour

and a half? A. Oh, no, I was probably in there

—

Q. From 10 :30 to 12 something?

A. I didn't get up there until after eleven o'clock, I

don't know A\hat time it was when I left. Perhaps be-

tween twelve and twelve thirty.

Q. Perhaps an hour you were in there?

A. I was in there perhaps thirty minutes, probably

forty minutes; I couldn't say the exact time because we

were talking.

Q. Who was in there while you were in there, Mr.

Jones? A. I saw nobody there but Mr. Peterson.

Q. Then you stepped out onto the track?

A. Yes, sir.

Q. And started for home. Did you have an overcoat

on? A. No, sir.
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Q. Are you positive about that?

A. Yse, sir; I am very positive about that.

Q. Absolutely certain?

A. Yes, sir; I am so much so because I didn't have

an overcoat.

Q. I want to call your particular attention to that so

that you won't be wrong. A. Yes, sir.

Q. You have no overcoat; you are certain of that.

What did you have on your head for a hat or a cap?

A. I had an ordinary hat.

Q. What kind, Mr. Jones?

A. Well, what might be termed a white slouch hat.

Q. KSoft hat? A. Yes, sir.

Q. One that didn't come down over your ears in the

way of a cap? A. No, sir.

Q. Did you have your rubber boots on, heavy boots.

A. I didn't have any rubber boots on.

Q. Heavy shoes? A. No, sir.

Q. What did you have on?

A. I had on a good heavy pair of slippers.

Q. Slippers?

A. Y^es, a pair that I had half-soled and had a good

heavy sole on them.

Q. What kind of slippers, house slippers?

A. AVeil, you might term them as house slippers if you

want to.

Q. Low or high?

A. They were fairly high; they came up well around

the ankle.



250 Northern Pacific Railway Company

(Testiinouy of Harry S. Jones.)

Q. Up to the ankle? A. Yes, sir.

Q. What were they made of?

A. I don't remember just exacth^ how they were con-

structed. They were some kind of heavy carpet material

for the uppers and the bottoms was leather.

Q. Were they lace or button?

A. No, sir, they were not either.

Q. Not either one? A. No, sir.

Q. Just slipped them on?

A. Slipped them on.

Q. The tops made out of cotton or some material of

that sort? A. Yes, sir.

Q. And the bottom leather just like anybody else's

slippers. Now, you say when you got out onto the track

there you were kind of looking around for these hand cars

or push cars, I believe you stated? A. Yes, sir,

Q. What cars are they?

A. Well, they are the ordinary push cars the same as

any of these little flat cars. That is, they are used up

there; they are usually thrown up on a train and they

come down by gravity. There is a small brake on them

and they come down on both tracks all times of the night.

Q. There is a steep, heavy grade from Burke down to

Wallace, and these things just come down the grade, is

that it, without any motive power for them?

A. Yes, sir, they come down by gravity.

Q. You watched ahead for those things, did you?

A. Why 1 simply, through instinct, when 3'ou get to

go on the track at night, it naturally comes in your mind
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these push cars, and that was the case there, tliey are

on you before you know it, and there is hardly anybody

uses them cars tliat carries a light of any description.

Q. So you were watching ahead for those push cars?

A. Yes, sir, I wasn't watching for an}^ train, because I

didn't know of any train ; it was out of the regular train

time and I didn't expect there was any train running on

the road at that time of night

Q. So you didn't watch for them? A. No, sir.

Q. Did these push cars come along very fast?

Some comes along very fast and some comes alongA
slow.

Q

A

Q
A

Q
A

Q
A

Who runs them?

Different individuals.

Are they run by the railroad or outsiders?

Outsiders.

They run these down at midnight, do they?

Yes, any time of night or day.

What for do they run them in the night?

If anybody wants to go to any of these little towns

along the canyon or go to Wallace they simply go and

get a car and put it on the track and go.

Q. Anybody that wants to make a trip will go and get

a car, and put it on the track and ride down ; is that it?

A. Yes, sir.

Q. They are not run by the railway company to take

passengers then? A. No, not that I know of.

Q. Now, when you got up along towards—well, take
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it between (tus Peterson's place and the Frisco boarding-

house platform there; how rapidly did you walk?

A. Why I just walked au ordinary gait, as near as I

can remember?

Q. An ordinary three or four mile walk ; three or four

miles an hour walk?

A. Well, I am not a very fast walker, anyway.

Q. Rather a slow walker, are you?

A. Yes, sir.

Q. Probably about two and a half or three miles,

then? A. Yes, sir.

Q. And you walked on the Northern Pacific track

then all the way? A. Yes, sir.

Q. How was the walking, did you say, pretty good?

A. No, it was slippery to a certain extent.

Q. Slushy? A. Yes, sir.

Q. And slippery? A. Yes, sir..

Q. Did you walk between the rails or to one side?

A. 1 walked between the rails.

Q. All the way? A. Yes, sir.

Q. How long do you think it took you to go up to

the Frisco boarding-house platform?

A. Why, I presume that it would possibly take some-

thing like ten or twelve minutes; I don't know- ; I never

timed myself walking over that distance.

Q. Did you stop when you got to the Frisco board-

ing-house platform? A. No, sir.

Q. You walked right along? A. Yes, sir.

Q. Did you meet any people there or see any people?
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A. No, sir.

(}. Yon passed right np through Frisco and still kept

on the track all the way? A. Yes, sir.

Q. Walking- rather slowly, or a medium sort of gait,

were j'ou? Yon weren't hurrying, were you?

A. No especial hurry, no; I had noi occasion to hurry;

walked along the ordinary way.

Q. Just an ordinary fast walk for you without hurry-

ing? That is the way you were walking, as I under-

stand you? A. I was walking the ordinary way.

Q. How far had you gone past that Frisco platform

when you saw this headlight?

A. What headlight?

Mr. GRAY.—He didn't say he saw any headlight.

Mr. BUNN.—He saw an engine, that is what he said.

How far beyond the platform at Frisco were you when

you saw the engine about?

A. I can tell you where the engine struck me, the

distance from the platform, I saw the engine.

Q. Well, when you saw the engine, Mr. Jones, how-

far were you past the Frisco platform? That is what

I want now.

A. Well, I should judge it would be—well, it is prob-

ably fiye or six hundred feet; I never measured it at all.

In fact I never took notice of the place in particular.

Q. W^hich way were you looking when you saw the

engine?

A, Why, I simply glanced over my shoulder and the
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engine was on top of me before I saw anythiu«:. I jnst

knew it was an engine.

Q, It was a glance over your shoulder that way, was

it (indicating)? A. Yes, sir, I simply got a view

—

Q. When yon glanced over your shoulder what did

you see?

A. I heard a rumbling noise and looked and I saw

a big shadow in front of me.

Q. A big what?

A. A dark object, and by natural instinct I knew the

fence was on the left side of the track and I naturally

whirled to get off the track and as I turned I was struck

by the engine.

Q. How long before you were struck was it that you

heard this rumbling sound that y<m speak of?

A. I suppose about a fractional part of a second.

Q. Where was this fence that you speak of?

A. The fence was in front of this house.

Q. Which way does it run?

A. Parallel with the track.

Q. Which direction, across it or how.

A. Parallel with the rails.

Q. Show us where to and where from, Mr. Jones?

(Witness indicates.)

Q. The fence was a picket fence? A. Yes, sir.

Q. In front of the houses that are along here, aren't

they? A. Yes, sir.

Q. And some of them closer than others to the

track? A. Yes, sir.
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Q. Anywhere from four to eight feet from the track?

A. Yes, sir. But directly opposite where I was

struck tlie picket fence is not to exceed four feet from

the track; four to five feet, I should judge; I never meas-

ured it.

Q. Well, how far from the ties is it?

A. Well, the ties extend, practically speaking, about

a foot outside of the rail; probably three and a half to

four feet ; three to four feet.

Q. Was that the highest fence opposite which you

were struck, the highest one of these fences, or do jon

remember ?

A. I have marked it there where I was struck.

Q. "H. H."? A. Yes, sir.

]\rr. BABB.—Eight between the H's; nearest the

furthest one?

A. Neares the furthest one.

Mr. BUNN.—Now, between the track and the fence

there is a plank walk or planking, is there?

A. No, sir.

Q. Is there not?

A. There is a slope going right to the ditch; there is

one portion of that that is planked that leads to the

gates.

Q. The front, this higher fence is planked, is it not?

This high fence here (indicating) is planked all along,

is it not?
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A. It is in front of these gates, and where I was

struck was up here, the end of the platform.

Q. About how far from the end of it?

A. Two or three feet, I should judge.

Q. Two ties maybe or one tie?

A. Such a matter.

Q. Well, on the left hand or north side of the track?

A. What is, the fence?

Q. Yes. A. Yes, sir.

Q. When you saw this engine coming were you walk-

ing between the rails? A. Yes, sir.

Q. Or outside the rails?

A. Between the rails.

Q. About in the middle of the track?

A. About as near as I can judge, yes, sir.

Q. How dark was it right there where you were?

A. Why, I w^as still in the reflection of tlie lights.

Q. Well, how dark was it? Give us an idea as

nearly as possible.

A. Well, of course, ahead of me I suppose a person

could discern a man from where I was looking towards

the outside of the rays of the light, you could probably

see a man at the point there, the rocky point, probably

about 300 feet.

Q. You saw Mr. Osgood when he came along, did

you?

A. I didn't exactly see him but I recognized his

voice.
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Q. Did you see any other gentlemen when they

came? .

'

' ' /" "^IJ

A, I saw this young Smith boy, recognized his voice.

Q'. You didn't recognize their faces?.

A. It was dark to a certain extent and you couldn't

hardly see their faces.

Q. How far away were they at that time when you

recognized their voices?

A. Well, they were right to me.

Q. Well, how close?

A. Well, Osgood was standing up alongside of me

talking and this Smith boy he was kneeling down along-

side of me and I recognized him.

Q. Do you mean to say that you couldn't see their

faces to recognize them?

A. Oh, I saw those two, Mr. Osgood and the Smith

boy, and I recognized them, but I recognized Mr. Os-

good before I could see his face, through his voice.

He spoke to me before he got down that close.

Q. How far awa}' were you when he first spoke to

you about?

A. Well, I should judge—I don't know; it might have

been six or eight feet and it might have been fifteen feet.

Q. You recognized his voice then, did you?

A. Yes, sir.

Q. But you couldn't see his face to recognize that?

A. I don't know that I was trying to look at his face

to recognize him.

Q. I was just questioning you whether you could or
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not. If Tou don't know just say you don't know whether

you could or not. Do you know whether you could see

his face to recognize it at that time?

A. I don't know that I made an effort to look at his

face when he first came up. I was in pretty bad shape

myself at that time and I had very little desires in the

way of looking at any one individual in the face.

Q. Can you tell now whether it was sufficiently light

to recognize Osgood's face at a distance of fifteen or

twenty feet?

A. Well, I was undergoing such pain that I made no

effort.

Q. Well, take it before you were hurt?

A. Yes, I believe I could recognize his face that dis-

tance, providing he wasn't standing between me and the

light.

Q. If he was fifty feet away do you think you could

recognize him? A. Well, I couldn't say as to that.

Q. Well, it was quite dark, was it not?

A. No, sir, it wasn't a dark night; a fresh snow had

fallen, a little skift of snow outside of where the traffic

was that still showed white.

Q. ^fr. Jones, you testified that your hearing was

good? Is that true, is your hearing as good as ordinary?

A. I think so. I never had any reason to complain

of it. ,

'

Q. You never had any reason to complain of your

hearing? A. No, sir.
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Q. Up to the time of this accident? Jnst as oood as

the ordinary man, as far as you know?

A. Yes, sir.

Q. How about your eyesight? Wasn't your eye-

sight poor? A. No sir.

Q. First-class eyesight? A. Yes, sir.

Q. You had all of your senses in an active, perfect

way at that time, so far as you know? A. Yes, sir.

Q. Do you know whether that train stopped at

Frisco?

A. I don't know anything about that train, sir.

Q. Do you know whether it stopped at Gem?

A. No, sir. I only saw that train, or saw the engine

at the time it struck me. That is all I saw.

Q- What could you see, a train or engine?

A. I don't know anything about it. I merely got a

glimpse that the engine Avas on top of me and I made an

effort to get off the track. I turned pretty near around,

and in turning around to the right I remember distinctly

of being hit and that is all I do remember.

Q. W^hen you were at the Frisco platform, passing

the Ftisco platform, where was the train?

A. I don't know anything about it, sir.

Q. You did not see it nor hear it at that time?

A. No, sir.

Q. Didn't you stop somewhere now before the Frisco

platform, before you were hit? Didn't you go in some

place? A. No, sir.

Qi. You walked right straight along on the track
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past the Frisco platform up to the time that you were

hit? A. Yes, sir.

Q. In an easterly direction? A. Yes, sir.

Q. Up that canyon? A. Yes, sir.

Q. In the middle of the track? A. Yes, sir.

Q. Did you ever have a train come up behind you or

toward you before in the night-time up at that canyon?

A. No, sir. That is, I have had—I never have been

around the track at night-time going on shift—that is

not exactly train time, and I was never much of a hand

to run around nights so I don't know much about their

night trains.

Q. Did you often see trains coming up and going

down during the daytime? A. Yes, sir.

Q. You noticed them there going down that grade,

for instance, without using any steam, drifting down

there, didn't you, lots of times?

A. I don't know about their drifting. I have noticed

their coming down there. I don't know about their

steam, whether they worked steam or whether they

didn't.

Q. Couldn't you tell whether an engine was drifting

or whether it was using steam hard?

A. Well, I could form an idea if I was to pay partic-

ular attention to it, I expect.

Q. Have you not seen them coming upgrade?

A. Yes, sir.

Q. Puffing and pulling through the canyon?

A. Yes, sir.
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Q. A good many times. You stated that the only

reason that you did not hear the train was on account

of that water and the light up there. Then that water

coming down from the flume makes a good deal of noise?

A. Yes, sir; it makes a big noise.

Q. Does it make as much noise as the creek does at

that place?

A. Yes, sir; I think a great deal more.

Adjourned until May 12th, 1905, 10 A. M.

May 12th, 1905.

Court reassembled at 10 o'clock, A. M.

HARRY S. JONES, cross-examination resumed.

(ByMr. BUNN.)

Q. Mr. Jones, had you noticed during the evening how

dark it Avas generally?

A. Why the evening wasn't what you would call a

dark night. It was about the usual darkness that there

is when there is snow on the gTound.

Q. Was it clear or cloudy?

A. It was cloudy to a certain extent. That is the

clouds moved backward and forth, sometimes cloudy and

sometimes not. That is the best of my recollection.

Q. When you went to White and Bender's store,

what time was it?

A. Well, I should judge I left home about eight o'clock.

I stopped on the way down. It would probably be half-

past eight.
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Q. And how long did you stay there talking with the

gentlemen in that store?

A. Oh, T presume about five or ten minutes.

Q. You are sure that was after eight o'clock, are j'ou?

A. Yes, sir.

Q. Quarter of nine 3'ou stated in your testimony yes-

terday. Are you sure it was after half-past eight?

A. I am quite satisfied it was because it takes from

twenty to twenty-five minutes to walk down there and I

stopped on the way down, and I went into the postoffice

before I went in there. I should think it would be about

a quarter to nine when I left there, something like that.

Q. Do you remember of Mr. Osgood coming to you as

you were there on the ground? A. Yes, sir.

Q. Do you remember his lighting a match to see who

you were? A. No, sir, I don't.

Q. Who went down to the hospital with you, down to

Wallace, Mr. Jones?

A. Mr. Wetzel and Mr. Hindman

—

Q. What was his last name?

A. And Ed. Cook.

Q. Wetzel and who?

A. Wetzel and Mr. Hindman and Mr. Ed. Cook.

Q. Did Mr. Wetzel stay with you during the night

down there at the hospital until morning?

A. No, sir.

Q. Who did?

A. They stayed witli me until I was put under the in-

fluence of ether or chloroform, whatever it was, and after
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I came out of that they were gone, so I don't know when

they left.

Q. Did they stay until morning do you remember?

A. I don't know.

Q. Did 3^ou talk with them at all, any of those gentle-

men, Mr. Cook or Mr. Hindman or Mr. Wetzel?

A. At what time?

Q. At any time down there at the hospital.

A. No, sir, I don't remember that I had any conversa-

tion with them.

Q. Did you tell anj^body how the accident occurred?

A. No, sir, not at that time.

Q. Did you at any time? A. Yes, sir.

Q. When?

A. I told the Northern Pacific claim agent, or the

one that presented himself to be the claim agent.

Q. When was that?

A. That was to the best of my recollection about the

5th day of March.

Q. Do you remember of telling Mr. Wetzel and Mr. Ed.

Cook about how it occurred?

A. No, sir, I don't. I was suffering pain at that time

and I don't think I went into any conversation at all re-

garding it.

Q. Now, speaking about the same night of the accident

one or two hours after it occurred at the hospital did you

tell Mr. Cook and Mr. Wetzel that you saw the train com-

ing and got out of its way, but that after the train had
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gone by, you slipped or staggered back and that the train

hit you somehow, that you didn't know how?

A, No, sir, I didn't.

Q. Or that in substance? Did you tell Dr. Lehman

that? A. No, sir, I didn't.

Q. Now, I will call your attention to about a week af-

ter the accident at the hospital. Did you tell Mr. Osgood

that or that in substance? A. No, sir, I didn't.

Q. You stated last night that you had no overcoat on.

Did you have a coat on, a regular coat?

A. I had an ordinary coat on.

Q. Did you have that turned up around your neck and

ears?

A. Yes, sir, I had the coat turned up, but it didn't

reach to my ears.

Q. When did you go to work after the accident first?

A. I went to work in the fore part of August.

Q. Where?

A. For the Canyon Creek Electric Light Co. ; Mr. Mil-

ler was manager.

Q. What doing?

A. I went to take care of the water that—it is the head

of the Frisco flume, and my work was to keep the grates

clean and to help the machinist or boiler-maker whenever

he needed any help.

Q. Dow long did you work at that?

A. I worked there until the latter part of the month.

Q. Of August? A. Y'es, sir.

Q. Then Avhat did you do?
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A. I didu't do anything- then until about the 7th day

of September.

Q. And then what?

A. I went to work at the Standard mine.

Q. In what capacity?

A. Well, I was put there—I didn't know in what ca-

pacity when I was put to work, and ]Mr. Pasco told me to

go down on a certain level, and the shift boss put me clean-

ing the floors with a shovel.

Q. What did you actually do there, in what cai)acity?

A. Cleaning the floors with a shovel.

Q. Mucking?

A. Yes, you might term it mucking.

Q. How long did you continue mucking at the Stand-

ard? A. I continued until some time in October.

Q. What sort of work is that as to being hard or not?

A. Mucking

.

Q. Yes.

A. Mucking is hard if you work hard at it, but I wasn't

able to.

Q. T\'hat other work did you do, besides mucking at the

Standard, any? A. Yes, sir.

Q. What was it?

A. I mucked until along in October, and I Avent to the

foreman and told him that I wasn't able to clean those

floors and to do this mucking, because my back bothered

me so much, and my leg was too weak, I couldn't stand it.

Q. Did you quit mucking then?

A. Yes; he put me to sorting ore.
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Q. How long (lid you continue to sort ore?

A. I sorted ore, held sacks and sewed them until along

about the fore part of February, and it got so that they

expected me to handle the sacks some, that is, sew them

and throw them out of my way and moA e them to a certain

extent ; and I went to the foreman and told him I couldn't

handle the sacks because I wasn't able, so he gave me the

hoist on the Campbell level, the tunnel level.

Q. When was that, in February?

A. Yes, to the best of my knowledge; somewhere the

fore part of February.

Q. Then did you work at the hoist from that time on

this spring? A. Yes, sir.

Q. All the time? A. Yes, sir.

Q. And you have done no mucking since when?

A. I haven't done any mucking since

—

Q. November?

A. Well, along in October, some time.

Q. Tlmt is considered about the hardest work, is it not,

in a mine?

A. Why it is considered just as hard work as any, I

should judge.

Q. As the old saying, it takes a man with a strong back,

does it not, to do mucking?

Q. Now, just tell the jury what kind of work that is.

What is mucking, Mr. Jones? I am not familiar with it.

Q. Mucking is taking a shovel and shoveling ore or

shoveling waste. Sometimes the ore or waste is close to
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file chute, and sometimes it is qnite a distance off. If it

is too far to throw into the chnte yon pnt it into a wheel-

barrow. But my part of the mucking Avas simply clean-

ing around the chutes where I could throw it into the

chute. I didn't load it in the wheelbarrow, because I

wasn't able.

Q. That is the rock that is knocked down by the shots,

is it, to the floor? A. Yes, sir.

Q'. And scooped up and thrown either into a wheel-

barrow and run through the stope, or in cars?

A. The work that I was doing was cleaning the floors

and muck that they shot and came doAvn into the chute.

The top of the chute is open from floor to floor down to the

real working floor. As it throws the ore down it is taken

out around the chute, and I was cleaning the ore by

scraping it up and throwing it into a chute, but I didn't

go up to any muck pile and shovel as the regular muck-

ers do.

Q. How long had you been away from home at the

time of the accident?

A. I had been away from home from about eight o'clock

until the accident happened.

Q. Didn't you leave home a little after six o'clock, Mr.

Jones? A. No, sir; I didn't.

Q. You have got that accurately in your mind, have

you?

A. Well, quite accurate, because I know I had my

supper and I was around the house, fetched in my kindling

wood and done some little chores.
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Q. Mrs. Jones was sick at the time, was she?

A. Yes, sir.

Q. How long had she been sick?

A. Well, she had been feeling poorly for some little

time, but at that time she had been confined and she was

sick abed.

Q. How long was the confinement after this accident?

A. The confinement was on the night of the 3d, and I

was hurt on the night of the 4th.

Q. When did you quit work, Mr. Jones?

A. The last shift I worked was on the day of the 3d.

Q. The 3d of what?

A. The 3d of February, the day before, in the twenty-

four hours before I got hurt.

Q. I call your attention now right down to the time of

the trial. When did you quit working last?

A. Oh, just recently.

Q. Yes? A. Monday.

Q. Of this week? A. Yes, sir.

Q. You have put in your time as much as you ordin-

arily did ever since last September or August, haven't you?

A. No, sir; I haven't. That is, I have had occasion to

lay off some.

Q. The mine has been closed down some, hasn't it?

Some holidays and things like that?

A. Sometimes the mine has been closed down and some-

times I have laid off for a few shifts; I don't know the

exact number, on account of not being able to work.
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Q. You have worked practically as much, and as full

time as you ever did, have you not?

A. I have worked practically as much as the average

man has worked.

Q. Yes. A. I usually ^^'ork very steady.

Redirect Examination.

(By Mr. FORNEY.)

Q. You stated that you were a machinist, did you?

A. No, sir.

Q. Do you work in machinery? A. How is that?

Q. Are you competent to run machinery in a man?

A. Yes. That is, I am what you might term a machine-

man. I have been using rock drills for quite a number of

years, of all sorts and fashions in the mines, in the

drifts.

Q. You said that you got three dollars and a half a day

for your wages, is that it?

A. I never get less than three and a half; from that

up to four dollars; and when I have been contracting I

have got as high as f5.65.

Q. A day for jour work? A. Yes, sir.

Q. What effect does the labor that you have described

to Mr. Bunu, here in mucking, what effect did that have

upon your limb at night?

A. Well, my limb ached, the leg ached at night a good

many times so I couldn't sleep, and the circulation seems

to be poor in the leg and I often wake my wife up and got

her to rub my leg with liniment. She would always put
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liniment on it before going to bed ; and my back bothered

me a good deal when I was mucking,

Q. You said that voiir wife had been confined a day

or two before this accident? A. Yes, sir.

Q. You had been around the house since the confine-

ment?

A. Why, the day following the confinement, the night

before I worked. My wife's mother was with her and we

had a nurse also, and I worked the next day, the day of

the 3d, and the night of the 3d my wife's mother and this

nurse was pretty well played out ; so I agreed to stay with

my wife to a certain extent so that they could get some

sleep. That was the reason I didn't work the following

day, the 4th.

Q. And it is the evening that you went down to Gem,

the evening of the 4th, of the accident?

A. The evening of the 4th.

Excused.

J. P. HANEY, recalled on behalf of plaintiff, testified

as follows:

Direct Examination.

(By Mr. FORNEY.)

Q. Mr, Haney, I understand you to state that you

got off at Black Bear station the evening of this acci-

dent? A. Yes, sir; I did.

Q. You may state what you saw, if anything, in re-

gard to a hat lying at Black Bear station.
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A. When I went down to the train to flag it on the

way back to Wallace I picked up a white hat between

the edge of the platform and the rails.

Q. How near the rail was it? .
;

A. It was lying inside the rail.

Q. Did yon know the hat?

A. I recognized the hat, yes, sir.

Q. Whom did it belong to?

A. Well, at the time, at that minute I didn't recog-

nize it positively; but when I took it to the light I saw-

that it was similar to the one tliat Harry Jones w^ore

and found out afterwards that it was his hat, after talk-

ing with Mr. Oronin. He said he thought it was his hat.

Cross-examination. .

(By Mr. BUNN.)

Q. You found it between the platform at Gem and

the railroad track? At Gem or Frisco?

A. No, sir; I said Black Bear.

Excused.

WILLIAM K. JAMESON, sworn on behalf of plain-

tiff, testified as follows:

Direct Examination. ~ "

(By Mr. FORNEY.)

Q. Doctor where do you reside? A. Moscow.

Q. What is your name?

A. William K. Jameson.

Q. What is your profession, doctor?
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A. Physician.

Q. How long have you boon a physician?

A. Forty-three years.

Q. Are you a graduate and of what institution?

A. Ann Arbor, Michigan.

Mr. BUNN.—Mr. Forney, I don't know Dr. Jameson,

but we will admit his qualifications as a physician and

surgeon.

Mr. FORNEY.—You were a physician and surgeon

during the war and Rebellion, were you not?

A. Yes, sir.

Q. I will ask you to state if you have ever examined

Mr. Jones, the plaintiff here? A. I did.

Q. In regard to his physical condition?

A. I did.

Q. When?

A. Yesterday afternoon between the hours of four

and six,

Q. Will you state to the jury what you discov-

ered, if anything, in regard to his physical condition.

A. Will I be allowed to use a little memorandum that

I took?

The COURT.—Yes.

Mr. BUNN.—No objection whatever as far as we are

concerned.

A. Henry I. Jones, with a ta]ie line, the right thigh

in circumference was 21 3/4 inches at the thigh; above
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the knee it was 15 inches. The left thigh the same loca-

tion 22' 3/4 inches; above the knee the same location,

IG 1/4. That was the circumference of the two legs,

the right and left. The difference in length of the two

legs was 1 3/4 inches b}^ actual measurement over the

condojie here (indicating).

Mr. FORNEY.—That is, the right leg was 1 3/4 in-

ches shorter than the other?

A. Yes, sir.
'

'

Q. And the circumference of the right leg* I under-

stand, was one inch less than the other?

A. One inch less than the other. Above the knee

it was an inch and a quarter less.

Q. I will ask you if by manipulation, or otherwise,

you examined that leg as to the nature of any fracture

there and w^hat you discovered?

A. There has been an oblique fracture of the femur

or thigh bone at what we term the upper third. That

is, we divide anatomically, in talking about the leg,

this (indicating) would be the middle, this (indicating)

the lower third, and this (indicating) the lower third.

The fracture was in the upper third of the thigh, and in-

stead of being directly across it was an oblique fracture,

like that (indicating). Hence, the callous that is formed

thereon is in this way (indicating). It can be felt by a

layman as well as a physician by rubbing the hand

hardly up and down the leg.
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Q. What was the nature of that union, Doctor, where

you discovered the fracture?

A. It was a cartilaginous union.

A. The muscular tissue of the leg is atrophied,

of that leg, or as to lessening?

A. The muscular tissue of the leg is atrophated,

more particularly above the knee than below, slightly

below the knee by lack of nutrition.

Q. Can you tell the jury as to the circulation in that

leg with reference to the other?

A. The conclusion from examining the leg would be,

that there is something, some abnormal substance press-

ing against the circulation. Blood nourishes the body;

and the circulation is impeded in some way, whether by

that cartilaginous formation to mend the leg that na-

ture always sends out, or otherwise, I could not say be-

cause it is hidden. But the indications are that it has

a deficiency of circulation. The arterial circulation be-

low the knee can be felt by anybody and it is slower on

the right leg than it is on the left.

Q. In your opinion as a medical man is that atrophy

of the leg there permanent?

A. It is permanent.

Q. What would be the condition of the atrophy of

that leg together with the cartilaginous union there

with reference to the strength of it as compared to the

other?

A. It is abnormally weak as compared with the

sound limb. It is weak and will be. Had it been a di-
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rect fracture straight across so that juxtaposition of the

ends could meet directly, the weight of the body would

not have the impression that it will upon an oblique

fracture like that. A cartilaginous union there might

be as firm but it would not be as solid, because there is

more chance of it slipping by. If it was direct it would

rest directly on the end of the bone, separated; it would

be a greater weight, having greater power.

Q. With that weakened circulation that you speak of,

that oblique fracture there, and the cartilaginous union,

what effect would that have on the legs with reference

to being more easily injured than the other?

A. My opinion is that the leg would be weaker all

the time. It never would regain its normal condition.

Q. Will it ever regain that normal condition as to

length?

A. It never can. That is an impossibility.

Q. Will you state. Doctor, what other, if any, condi-

tions you found with reference to his back?

A. There are two quite large indentations over the

left kidney, occasioned, as I was informed—the scar is

there, quite large scars; one as large as a half dollar

and the other about as large as a silver quarter. Those

I am told were made by the bed sores during his illness,

they were the occasion of it and the scar is there.

Q. What effect would this have as to the normal

back? '

' - -
1^

A. The back would be somewhat weaker. Those

scars are directly over the left kidney.
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Q. Rendering the back weaker, would that be more

liable to receive an injury than a normal back?

A, I don't think it would be more liable to receive

an injur}-, but it would be more liable to give way under

a hard strain.

Q. What did you discover, if anything, as to the left

knee?

A. The patella or knee cap of the left leg has been

badly bruised; the veins are varicose around here (in-

dicating). It shows a shock of some kind as though it

had been scarred—as though it had been dragged

against something and bruised so that the circulation

—

the veins are purple and large right around the knee

cap.

Q. Is that injury permanent?

A. Yes, that is permanent.

Q. What did you discover, if anything, in regard to

his elbow?

A. The right elbow is semi-flexed. It cannot be

straightened like my arm. It is crooked, flexed, about

one-fifth as near as I could judge. It is impossible to

straighten it out straight.

Q. What did you discover, if anything, in regard to

the left elbow?

A. That is not as bad. It is slightly bent, some-

thing like that (indicating); kind of stiff. There is a

partial anchylosis of both elbow joints.

Q. Did you discover anything in regard to his

slioulders, as to anv stiffness in his shoulders?
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A. The stiffness seems to be in getting his arms up

liere (indicating). He could get both hands up here but

not to do anvtliing like washing his neck or buttoning

his collar or anything like that. He couldn't handle his

fingers here. His manipulation is entirely stopped by

getting his hands back there.

Q. Are these injuries permanent? -

A. Yes, sir. .
:

Cross-examination.

(By Mr. BUNN.)

Q. Doctor is the shortening of the limb a common

and usual result of an oblique fracture in the upper

third of the thigh? A. Yes, sir.

Q. It is almost a necessary result?

A. There necessarily must be some shorteninjr.

Q. Is an inch and three-quarters an unusual short-

ening? A. It is rather unusual.

Q. Do you find that the leg is in a condition that you

would expect to find a leg in which there had been an

oblique fracture in the upper third of the thigh a year

ago last February, or about the same condition as you

would expect to find it in, in such a patient?

A. With the exception of the extreme shortening, it

is, yes, sir.

Q. Do you know what the duties of a mucker are in a

mine? A. I do not.

Q. Do you know anything about mining?

A. I do not.
!



278 Xorthcrn Pacific Railway Company

(Testimony of William K. Jameson.)

Q. In vour opinion, if this patient had received that

oblique fracture on the 4th of February a year ago,

would his having worked at reasonably hard labor from

last August to the present time have a tendency to af-

fect the present condition of that limb?

A. I don't think it would. When nature has got

through with its work of healing the bone it has done

all it can.

Q. Would that rather tend to help it if he could do

that work? A. It wouldn't make it any better.

Q. To exercise it?

A. It might make it a little stronger, yes, sir.

Q. It is better if possible to exercise a broken limb?

A. It is better, passive exercise.

Q. To place some weight on it and move it more or

less? A. Yes, sir.

Redirect Examination..

(By Mr. FORNEY.)

Q. In speaking of the permanency of these injuries,

assuming the accident to have occurred on February

4th, 1904, approximately sixteen months ago, nature

then has in throwing out exudations around this frac-

ture performed her work, has she?

A. Undoubtedly.

Q. And that process is through with?

A. No doubt of it.

Excused.
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Mrs. HARRY S. JONES, sworn on behalf of plaintiff,

testified as follows:

Direct Examination.

(By Mr. FORNEY.)

Q. Mrs. Jones, where do you live?

A. In Black Bear, Idaho.

Q. Yon are the wife of the plaintiff here, Mr. Harry

S. Jones, are yon? A. I am.

Q. Do yon remember the circumstance of his getting

hurt on or about February 4th, 1904?

A. Well, I knew that he was hurt. Of course I

Avasn't there when he was hurt,

Q. Durino- the fall of 1904 Mr. Jones has been at

work, hasn't he? A. Yes, sir.

Q. After the recovery he has been at work more or

less, hasn't he? A. Yes, sir.

Q. State what effect this work has had on him after

he returned home at night.

A. Well, it has been very bad; very hard for him to

work at all. Without my help he would not hav^ been

able to have kept at work.

Q. What did you do, if anything?

A. I rubbed liniment constantly, all the time.

Q. What was the condition of that limb—you mean

the right leg? What was the condition of that right

leg with reference to the other when you were rubbing

it?

A. Well, it is much smaller and shorter, and it is

very weak.
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Q. What was its condition as to circulation?

A. Very poor, the circulation was.

Q. And the object of your rubbing was to keep it up?

A. To keep up the circulation, j^es, sir.

Q. How frequently would you have to do that during

the period of his work?

A. Why at first it was very frequent. Of late it has

not been quite so much.

Q. What is the condition of his arms as to his being

able to wash his face or the back of his neck and wash

his person? A. He is not.

Q. He is not able at this time to wash his person all

over? A. No, sir.

Q. You are compelled to do that yourself?

A. Yes, sir.

Q. How many children have you? A. Two.

Q. What was the age of your youngest at the time of

this accident?

A. He was born the morning of the third.

Cross-examination waived.

Plaintiff rests.
,

DEFENDANT'S CASE.

Mr. BUNN,—If your Honor please, I do not think the

defensp will make any statement to the jury.
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JOHN D. CALLAHAN, sworn ou behalf of defeudant,

testified as follows:

Direct Examination.

(By Mr. BUNN.)

Q. What is your name? A. John D. Callahan.

Q. Where do you live? A. Wallace, Idaho.

Q. What is your business?

A. Conductor on the Northern Pacific Railway.

Q. How long have you been railroading?

A. Well, I have spent practically my whole life at it

except about between two and three years.

Q. How long have you been a conductor?

A. About seven years; bet-ween six and seven years.

Q. How much of that time, if any, have you been a con-

ductor on the train running up what is known as Canyon

Creek from Wallace to Burke?

A. A little over two years.

Q. Were you running there on the 4th of February,

1904? A. I was.

Q. How long had you been running at that time uS

conductor on that train? A. About ten months.

Q. Are you familiar with the situation up that canyon?

A. Yes, sir.

Q. Do you remember of running an extra or special

passenger train that ran from Wallace to Burke on the

night of February 4th, 1904? A. I do.

Q. You just tell the jury about that train, when it

left and when it got up and all about it as far as you can?

A. We left Wallace about 12 :25 A. M. on the morning



282 Northern Pacific RaiUcay Company

(Testimony of John D. Callahan.)

of the 5th. ^Vent to Burke and returned. It usually

takes from an hour and forty-five minutes to two hours

to make the trip, come down and put our train away.

Q. Well, what kind of an engine did you have? De-

scribe the engine.

A. We have what is known as a "hog"' of the largest

class, engine 80.

Q, Is it a large or small engine?

A. It is a large engine known as a large hog.

Q. How did you happen to be running a passenger

train from Wallace to Burke at that time of night?

A. We have especially at that time of year during the

winter from one to five specials a week for shows, dances,

lodges, etc. On the night of February 4 and 5, there was

a show at Wallace.

Q. Was the show late in getting out or early?

A. Well, these shows are out—we usually get out of

Wallace from 12 o'clock to 12 :30 ; sometimes it is not until

12:30. That is a little unusual, but the hour is usually

12:10 to 12:25 or :30.

Q. Did you know of any accident, any accident or un-

usual occurrence on the trip that night?

A. Not that night, no.

Q. You didn't learn of it until afterwards?

A. The next morning I heard about it.

Q. In your run now we will start up from Wallace.

In your run up the canyon where is the first stop?

A. I am not positive whether we stopped at Man-

chester. That is the first station. It is verv seldom that
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we have passenj;ei's at that point. Keally there are pas-

sengers at that point now and then, but we don't stop to

let them off on account of not being able to work the

train to that point.

Q. Yon can't start up?

A. Oh, we can start up at that point but the passen-

gers run around me and I am unable to get the fares. Gem

is usually the first stop.

Q. How far is that from Frisco? A. Gem?

Q. Yes.

A. Well, it is about an eighth of a mile. I don't think

it is a quarter of a mile
;
possibly it is pretty close to it.

Q. Did you stop at Gem this night of that trip?

A. We did.

Q. To let off passengers? A. Yes, sir.

Q. Did you stop at Frisco? A. We did.

Q. Describe to the jury the stop at Gem and what you

did that night.

A. Well, we always have to make that stop to unload

passengers and we handle nothing but passengers on these

special trips. We are there from a minute to maybe tw^o

or three minutes, according to the crowd.

Q. Was there any whistling done by the engineer?

A. Yes, sir.

Q. Where did he whistle?

A. At all stations, approaching all stations.

Q. Approaching stations? A. Yes, sir.

Q. How long did you stop there at Gem?
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A. I can't say. It is from a minute to two minutes and

sometimes possibly a little longer.

Q. Now, the next stopping place was what?

A. Frisco.

Q. How far is that from Gem?

A. From ^ to ^ of a mile. I don't think it over ^ of a

mile.

Q. State whether you stopped at the Frisco platform

or not? A. We did.

Q. State what you did in order to stop, regarding whist-

ling, and everything of that kind at the Frisco platform?

A. The usual station whistle was made; we stopped,

unloaded our passengers and pulled out again afterwards.

Q. How many blasts of the whistle are there in one of

these station whistles as you call them?

A. One long blast of the whistle.

Q. One long blast? A. Yes, sir.

Q. As to grade there on that run?

A. There is a heavy grade there; that runs up to 4% ;

in a few places a little more, a little heavier.

Q. Well, about how the use of the brakes at a stopping

place there, take the Frisco platform for instance?

A. The brakes are used there going up and down mak-

ing the stop.

Q. Is it necessary to use the brakes to hold the train?

A. Going up?

Q. After it is stopped.

A. Yes, the brakes are set and not released until the

signal is given to go ahead.
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Q. When .yon start then the brakes have to be released?

A. Yes, sir,

Q. Tell the jnry how they are released.

A. They are released by the engineer.

Q. What does he do?

A. They are operated by air.

Q. Is there any use of the detaining valves in going up?

A. Not going up, no.

Q. In coming down, is there?

A. Yes, in coming down.

Q. What is there in regard to making a start from

stations, is there any whistling done there?

A. It is usually answered when we give as what is

known as the high ball to the engineer to go on.

Q. What is the high ball?

A. The high ball is this (illustrating) with a lantern

sw^ung up and down.

Q. Who gives it?

A. It is usually given by the conductor or brakeman.

Q. Where from? A. The platform.

Q. Who is it given to? A. The engineer.

Q. How does he respond to that signal?

A. Usually by two short blasts of the whistle.

Q. You remember do you of stopping at Frisco that

night? A. I do very distinctly.

Q. Do you know the place where this accident is said

to have occurred? A. I do.

Q. Where is it with reference to the Frisco platform?
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A. I should judge about, from the testimony given by

the plaintiff

—

Q. Well, don't judge by the testimonj' given by the

plaintiff. A. Well, I have heard his testimony.

Q. If you don't know, saj you don't know.

A. I don't know, but where it is stated, pointed out

to me, etc.

Q. Don't say anything about what you have heard in

the testimony. If you know where it was, tell ; if not, say

you don't know,

A. I didn't see the man or where he was injured, so

therefore I don't know only from hearsa3\

Q. Was the place pointed out to you? A. It was.

Q. By whom? A. Oh, different parties.

Q. Do you know where Mrs. Felz' house is?

A. I know about where it is, yes, sir.

Q. How far was the place that was pointed out to you

from Mrs. Pelz' house about?

A. Well, in that neighborhood, from 400 to 500 feet

from Frisco.

Q. From Frisco? A. Yes, sir.

Q. And how far was the point of accident from Mrs.

Felz' house?

A. Well, right in that neighborhood, I should judge.

Mr. GRAY.—Just a minute. lie said he didn't know

where it was Mr. Bunn, as I understand it.

Mr. BUNN.—^It is precisely the same as your testimony.

Three or four witnesses didn't know where it was, but
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somebody told them. T,he jury understands that he don't

know.

The COURT.—He has said it was pointed out to him.

He may state how far the plaee that was pointed out

to him was.

Mr. BUNN.—You knew nothing about any accident hav-

ing occurred at that place that night?

A. Not until the next morning, no.

Q. Do you remember who told you of it the next morn-

ing?

A. Well, the next morning going up on the first train

there were three or four parties went up on the train that

had brought him down, Jones; and they were telling us

about bringing him down and him being injured. That

is the first I knew about it.

Q. They told you? A. Yes, sir.

Q. Did you then bring your mind back to the night be-

fore? A. I did.

Q. And think over the situation? What rate of speed

do passenger trains make up there in the night-time

along that place?

A. Well, I don't think there is any point we usually run

over probably fifteen miles an hour. I think that would

be the limit.

Q. That would be about the fastest, would it?

A. Yes, sir.

Q. Now, supposing you were going up the hill on the

night in question and you stopped at the Frisco platform,
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how far bevond the platform would the engine come to a

standstill about? How far from the depot say?

A, Well, there is no depot there. The platform, I

don't know just the length of it ; I should judge anywhere

from 75 feet, maybe. The last coach is pulled up to the

platform. There would be two coaches and the engine,

anywhere from maybe 100 to 125 feet, somewhere in that

neighborhood the engine would be or 150.

Q. Now, what rate of speed would you get up if you

had stopped there at the Frisco platform when you are

going up the hill? About what rate of speed would you

get up with one of those engines when jon got to the place

that was pointed out to you as the place where the man

was hit?

A. Well, possibly in the neighborhood of six or seven

miles an hour; I don't think it would be over that.

Q. You are familiar with the situation about Frisco?

Yes, sir.

And know where the electric lights are.

Yes, sir.

And know there are some lights there?

There are some lights there.

Q. What are the duties of an engineer under those cir-

cumstances? What would the engineer do?

A. Well, it is his duty to run that engine. The engine

furnishes the power and it is his duty to work the engine

and move the train, either going up or coming down; to

look after his engine in general.

Q. What are the fireman's duties?
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A. To keep steam, shovel coal; that is his main duty.

Q. Describe to the jury how these hog engines look.

How the head of the boiler conies into the cab?

A. Well, I might use a pencil here in describing it so

that they will understand it a little plainer. We will

say that this pencil was the boiler of the engine. The cab

is built over the back part of the boiler, possibly some

five feet. The engineer sits on the right side and the

fireman's seat is here on the left side. The fireman, in

ordr to fire his engine, it is necessary for him to get off

of here and step down, probably a foot and a half to go

back to the door under the boiler.

Q. Then there is five feet of the boiler

—

A. Covered with the cab ; I should say about five feet.

Q. That is covered with the cab and is betw^een the

fireman and the engineer when they are on their seats?

A. Yes, they sit on each side of the boiler.

Q. They can't see each other at all then?

A. They can by looking over the top of the boiler.

Q. Then how far backwards does the fireman go in or-

der to put in a fire?

A. He has to leave the cab, step down probably a foot

and walk down to the deck of the engine.

Q. It is a foot or two down? A. Yes, sir.

Q. I say how far backwards does he have to go when

he is upon the seat box?

A. If he is sitting down on the seat it would be prob-

ably about the middle of the cab before he steps down into

the middle of the tank.
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Q. How many doors are there in the fire-box of one of

those engines? A, One.

Q. Do you know where the lights throw a shadow or

shadows when the train is passing along there?

A. Those lights at Frisco?

Q. Yes.

A. About the platform.

Q. Well, take it up beyond, toward the rock cut there,

which side do they throw the shadow?

A. I think there is one light to the north about op-

posite the platform and one or two lights on the south near

the mill.

Q. That is down at Frisco?

A. About the platform, yes, sir.

Q. Are you familiar with the row of three or four

houses which is along the place that was pointed out to

you as the place of the accident? A. Yes, sir.

Q. Are there any houses on the opposite side of the

track at that point?

A. Which side do you mean by the opposite side?

Q. Opposite the place where those houses are that you

spoke of, those three or four houses on the north side.

A. About the place where the accident occurred?

Q. Yes.

A. There are no houses on the south side.

Q. None on the south side. Now, take it again on the

north side up on the hill, are there any houses up there?

A. There are.

Q. What are they. ITow many?
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A. Well, there are several houses; I don't know the

exact mimber.

Q. I ^\ill ask you what kind of a lantern, what color

of lantern, means danger or a stop signal in railroading?

A. Red.

Q. Mr. Callahan, was this the engine that was regu-

larly used running up and down the canyon?

A. It was.

Q. Is there any turntable at the end of the run at

Burke? A. No, sir.

Q. What lights were on the engine then at that time?

A. A headlight both on the rear and front, and two

lamps. We are supposed to carry two lights, white light

on the front of the engine as extras, to indicate the class

of train.

Q. Do you know whether those headlights were burning

when you left Wallace? A. I do.

Q. Were they burning or not? A. They were.

Q. Was there anything unusual or extraordinary about

the headlight that night? A. Not that I recall.

Cross-examination.

(By Mr. GRAY.)

Q. Mr. Callahan, what is the fare from Wallace to

Gem? A. Ten cents.

Q. What from Wallace to Frisco?

A. Fifteen cents.

Q. What from Wallace to Black Bear?

A. Fifteen cents.
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Q, What from Gem to Frisco? A. Five cents.

Q. What from Gem to Black Bear?

A. Five cents.

Q. And what from Frisco to Black Bear?

A. Five cents.

Q. You say you remember stopping at Frisco on the

night in question? A. I do,

Q. Do YOU remember how many passengers you had

get off at Frisco? A. I do not.

Q. You say you are not sure whether you stopped at

Manchester or not?

A. I am not positive whether we stopped at Man-

chester that night or not. It is an unusual occurrence to

stop there.

Q. You say it is the duty of the engineer to keep the

train running, and to run the engine. Is that correct?

A. Yes, sir.

Q. Have you ever regarded it as the duty of the en-

gineer to keep a lookout on the track ahead of the train?

A. That is his duty, certainly.

Q. You say that you left Wallace at 12 :25 on the night

in question?

A. Yes, within a minute or two probably.

Q. Is that the regular time for leaving, Mr. Callahan?

A. No, sir ; we leave when the show is out at 12 o'clock,

sometimes at 12 :20.

Q. Now, by what time is this that you speak of?

A. Mountain time.

Q. By Northern Pacific time?
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A. Northern Pacific time.

Q. The}' also have O. R. & N. time there, which is an

hour slower, is that correct? A. Where?

Q. In Wallace. A. Yes, sir.

Q. You are still in the employ of the defendant com-

pany? A. I am.

Q. Mr. Callahan have you any other means of support

than 3'our own labor? A. That is about all.

Q. And you have been railroading for seven years?

A. I have been railroading practically my whole life

in different capacities.

Q. Are you qualified in any other line? A. Sir?

Q. Are you qualified to follow any other line of employ-

ment or industry?

A. No, sir, I have no other profession.

Excused.

LEROY HOOPER, sworn on behalf of defendant, tes-

tified as follows

:

Direct Examination.

(By Mr. BUNN.)

Q. Mr. Hooper, what is your name?

A. Leroy Hooper.

Q. Where do you live? A. Mace, Idaho.

Q. What is your age? A. Twenty-nine years.

Q. Occupation?

A. Timekeeper for the Federal Mining and Smelting

Company.
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Q. Where is Mace?

A. It is situated on Canyon Creek, about six miles

east of Wallace.

Q. One of the stations or places?

A. It is between Black Bear station and Burke sta-

tion.

Q. Is the mine there?

A. Yes, what is known as the Mace mines on our books.

(}. You are employed at that place?

A. Yes, sir.

Q. As timekeeper? A. Yes, sir.

Q. What are your duties as timekeeper?

A. To keep the time of the men employed in the mine

besides a number of other things in connection with the

office work.

Q. Have you kept the time of the men employed in the

mine since last July? A. Yes, sir.

Q. Are you acquainted with the plaintiff in this case?

A. Yes, sir.

Q. Has he been employed at that mine during that

period? A. Since last July, yes, sir.

Q. Will you state to the jur}- if you can from your rec-

ords and knowledge what time the plaintiff has put in and

what work ho has done since last July down to the time of

the trial? A. I can state down to the 1st of Maj'.

Q. That is all right.

A. The plaintiff was employed by the Federal Mining

and Smelting Company, September 6th, 1904. He began

work on September Tth, 1904, as a mucker. He worked
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in September 20 days, from the Ttli to the 30th, inclusive,

with the exception of the 19th, 20, 21st and the 25th. The

25th the mine was closed; he could not work. In Octo-

ber, Mr. Jones worked 27 days on the 400 level—do you

care about that?

Q. That is all right; o«o right ahead.

A. For John night, shift boss. He was employed

that month as mucker from the 1st to the 31st, inclusive,

with the exception of the IGth, 17th, 18th and 22d. In

November, 1904, Mr. Jones worked 29^ days as a mucker

for A. M. Perkins, shift boss. In December, he worked

29 days. He worked as a mucker for Mr. Perkins with

the exception of the 12th up to and including the 17th.

He mucked for Mike Gloss from the 18th to the 31st, in-

clusive, except the 25th, which was a holiday. In Janu-

ary, 1905, Mr. Jones worked 29 days on the 400 level as

an ore sorter.

Q. As an ore sorter?

A. Yes, sir; that is he began as an ore sorter. He

worked for Gloss 20 days, one-half on the 1st, every day

to the 12th, inclusive, and from the 23d to the 31st, in-

clusive, except the 29th, which was a change day, he worked

one-half shift.

Q. Shift change day, you mean? A. Yes, sir.

Mr. GEAY.—How many days did he work in January,

did you say?

A. He worked 29. He was transferred to the 800 level

under John Reinmiller where he worked from the 13th

to the 21st.
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Mr. BUNN.—What month was this?

A. This is January I am speaking of. From the 13th

to the 21st he was employed as a mucker again under

Reinmiller. He laid off the 22d.

Q. He did what on the 22d?

A. He laid off; he didn't work. February, 1905, Mr.

Jones worked 2'3 days, the first two days mucking for

Mike Gloss. From the 3d to the 9th, inclusive, machine-

man forW. H. Herrick, shift boss on the 200' level. From

the 10th to the 14th, inclusive, the mine was shut down.

l>om the 15th to the SSth, inclusive, he worked for Her-

rick as a machine-man, except the ITtli, which day he

worked on the mill flume digging ice. This mill flume

is situated at Wallace.

Q. Will you explain that work of chopping ice in the

juill flume, what it means?

Mr. GRAY.—Just a minute. If you know anything

about it, if you saw the man working there, and know

anything about what he did.

A. I will state that I wasn't present.

Mr. BUNN.—Well, you know what the work is, don't

you? Chopping ice in the flume.

A. I know what they were sent down there to do.

Q. Do you know what the work is, chopping ice in

the flume and why it is done?

A. I know why it is done, yes, sir.

Q. Why is it done?

A. To allow the water to run through the flume.
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Q. Do you nieau the flume is frozen up?

A. Yes, sir.

Q. Now, go aliead; you are up to the 28tli uow.

A. That is all the days there are in February.

Q. Yes.

A. lu March, 1005, JMr. Jones worked thirty days,

the first 12 1/2 days as a mucker for Ben Rowe, shift

boss, the last IT 1/2 days for Row^e as a hoist man, ex-

cept the 30th, which day he laid off.

Q. What does a hoist man do?

A. Well, that particular job, that is a small hoist at

the 200; that is on the Campbell level. That hoists ore

in a small skip out of the 200 level or the Campbell bot-

loni as we call it.

Q. I want to know what the duties of a hoist man

are?

A. It is merely to operate this little air hoist with

a lever or several levers. In April, 1905, ^Ir. Jones

worked 25 days for Mr. A. M. Perkins, shift boss, as a

hoist man. He lost—he didn't w^ork the 1st, 2d, 6th,

14t]i and 20th.

Q. Laid off or the mine shut down, or holidays, or

what was it that you know.

A. I don't know why he laid off those days.

Q. Go ahead.

A. That is as far as my information that I have with

me goes.

Q. That takes you up to the 1st of May?

A. The 1st of May, yes, sir.
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Q. What is mucking?

A. Well, it is shoveling ore, or muck as we call it^

in the mine, either from a platform or floor into a car.

chute or wheelbarrow,

Q. What is the nature of that work as to easy work

or hard work? A. It is hard work.

Q. You say that Mr. Jones mucked in September

and October, and from the 13th to the 21st of—and in

December, those three months he was mucking?

Mr. GRAY.—Now, make your question plain.

Mr. BUX:N^.—And in January from the 13th to the

21st he was a mucker?

The COURT.—Hasn't he stated that, just the time he

worked ?

Mr. BUNN.—I wasn't sure about January.

Mr. GRAY.—Counsel changed his question. That is

the reason I wanted it to be plain in the witness' mind

what the question was.

The WITNESS.—Shall I restate what he did in Jan-

uary?

Mr. BUNN.—Yes, state again what he did in January.

A. He worked as an ore sorter for Mike Gloss

twenty days; he worked as an ore sorter one-half on the

1st, from 1 to 12, inclusive, and from the 23d to the

31st, inclusive, except the 29th, which was change day;

he worked one-half dav. And he worked for jT)hn
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Reinmiller from the 13tli to the 2'lst, inclusive, as a

mucker on the 800' level.

Q. Do I niulerstand you that in ^Nlarch there was an}''

muckinii', that he did any mucking?

A. He mucked 12 1/2 days for Ben Eowe, the first

12 1/2 days of the month.

Q. As a mucker? A. Yes, sir.

Q. That is what I wanted to oet at. Well, now, do

YOU know anvthing: about the wasres of these men, the

different men in tlie mine? A. Yes, sir,

Q. What does a mucker get?

A. Three dollars and a half a day.

Q. Do you know what the plaintiff got, what wages

he has been receiving?

A. Three dollars and a half a day.

Cross-examination.

(By Mr. GRAY.)

Q. What is your position again, Mr. Hooper?

A. Timekeeper for the Federal Mining and Staielting

Company at their Mace mines.

Q. Have you anything to do with the employment of

men for the company? Have you anything to do with

employing men?

A. T have something to do with it, yes.

Q. What have you to do with it?

A. I acceT>t their letters.

Q. I know, but can you employ a man?

A. No, sir,
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Q. Do you assign them to their duties?

A. No, sir.

Q. What do you do? You assign them to a shift

boss, don't you? A. No, sir.

Q. What do you do?

A. Send them to the foreman of the mine or the

superintendent.

Q. The foreman or the boss?

A. He assigns the man his duties.

Q. To the shift boss who assigns him his duties?

A. Yes, sir.

Q. You have nothing to do with assigning a man to

his duties? A. No, sir.

Q. You are simply the timekeeper and attend to the

office work at the Mace mine? A. Yes. sir.

Q. Well, do you know of your own knowledge, Mr.

Hooper, what the men in the miup do, where they are

working, what each man does, what kind of work he

does? Or is he just turned in as a mucker, machine-

man, or hoist man or something like that?

A. He is turned in as a mucker or a machine-man.

Q. Now, then, you are swearing as to what this man

was carried as on the rolls, aren't you?

A. I am.

Q. Not from your knowledge as to the work he was

doing?

A. From my own knowledge in this much: That I

know what the rules of the mine are and that the rules

of the mine are carried out; and that a shift boss
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to put him at work be could do, you wouldn't see tbat

letter? A. Probably not.

Q. As a matter of fact, tlien, all tbat you know con-

cerninnf the work tbat be did is wliat he was carried as

on the books of the mine? A. Mostly.

Q. What did you say, how many days did you say be

worked during January? A. Twenty-nine days.

Q. As a matter of fact, didn't you know, and don't

you know in a general sort of way, that Mr. Jones baxi

some friends among the officials? You knew tbat,

didn't you?

The COURT.—Can't you answer one way or the other?

A. No.

Excused.

STEVE BURKE, sworn on behalf of defendant, tes-

tified as follows:

Direct Examination.

(By Mr. BUNX.)

Q. What is your name? A. Steve Burke.

Q. Where do you live? A. Wallace, Idaho.

Q. What is your business? A. Switchman.

Q. What were you doing on the 4tb of February last

year? A. Firing for the N. P. railroad company.

Q. How long have you been a fireman?

A. Well, I have fired ojff and on for five or six months

I guess.
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Q. What were yoa doing on ttie nigJat of the 4tk of

February and the morning of the 5th last year?

A. I wa.s tiring engine 80 on a special between Wal-

lace and Burke, Idaho.

Q. Do you remember the trip particularly?

A. Particularly, yen, sir.
'

Q. Why?

A. Well, becaune the next monii^ as I bad ^mmhtiit

work as hostler at the rwindhoTM*, I came o4f slnft aad

I met the engineer and be asked me, '^'Wby did yon hit

That man up the canyon?"^ And I askerl him "What

manT^ I didn't kmow that we bad »troek amjemt,

Q. You didn't know anytbts^ about itrikii^ ^nj-

body on that trip that night?

A. Nothing at all.

Q. Do you have any recollection now of the ttme yum

left Wallace that night? There seems to be wnne ^fe-

pute about that. A- Well

—

Q, Unless you know I don't want you to try to an-

swer. If you kniew; anjtbiag about it teii mt and tell

us quick.

A. No, I don't know.

Q. Do you remember whether you stopped at Ge« #ir

not? A. I do.

Q. Dkl you? A. We did,

Q. Tell the jurj aboot maliamg that stop aad wbat

was donie in stoffo^

A. Why, we whi^tl^ed m iktrt and stofiiped at Gem a

couple of lengths by to bring tbe eoaeii ap to where Hhtf
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to put him at work lie could do, you wouldn't see that

letter? A. Probably not.

Q. As a matter of fact, then, all that you know con-

cerning the work that he did is what he was carried as

on the books of the mine? A. Mostly.

Q. What did you say, how many days did you say he

worked during January? A. Twenty-nine days.

Q. As a matter of fact, didn't you know, and don't

you know in a general sort of Avay, that Mr. Jones had

some friends among the officials? You knew that,

didn't you?

The COURT.—Can't you answer one way or the other?

A. No.

Excused.

STEVE BURKE, sworn on behalf of defendant, tes-

tified as follows: •

'

Direct Examination,

(By Mr. BUNK)

Q. What is your name? A. Steve Burke.

Q. Where do you live? A. Wallace, Idaho.

Q. What is your business? A. Switchman.

Q. What were you doing on the 4th of February last

year? A. Firing for the N. P. railroad compan3\

Q. How long have you been a fireman?

A. Well, I have fired off and on for five or six months

I guess.
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Q. What were you doing on the night of the 4th of

February and the morning of the 5th last year?

A. I was firing engine 80 on a special between Wal-

lace and Burke, Idaho.

Q. Do you remember the trip particularly?

A. Particularly, yes, sir. .

*

Q. Why?

A. Well, because the next morning as I had finished

work as hostler at the roundhouse, I came off shift and

I met the engineer and he asked me, "Why did you hit

tliat man up the canyon?'' And I asked him "What

man?" I didn't know that we had struck anyone.

Q. You didn't know anything about striking any-

body on that trip that night?

A. Nothine; at all.

Q. Do you have any recollection now of the time yon

left Wallace that night? There seems to be some dis-

pute about that. A. Well

—

Q. Unless you know I don't want you to try to an-

swer. If you know anything about it tell us and tell

us quick.

A. No, I don't know.

Q. Do you remember whether you stopped at Gem or

not? A. I do.

Q. Did you? A. We did.

Q. Tell the jury about making that stop and what

was done in stopping?

A. Why, we whistled in there and stopped at Gem a

couple of lengths by to bring the coach up to where they
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unload the passengers, unloaded the passengers and

got the highball—I couldn't say whether we got the

highball or not?

Q. What is the highball?

A. Well, that is the signal to proceed. I couldn't

say whether we got it or not because I didn't see it. I

was on the opposite side of the engine; but the engineer

whistled off, two short blasts of the whistle.

Q. At Gem? A. At Gem.

Q. What was the next stopping place, if you know,

that night? A. At Frisco.

Q. Is that near the place that was pointed out to you

as the point of the accident?

A. About 400 or 500 feet.

Q. Did you stop there, did you say?

A. Yes, sir.

Q. Tell the jury about that stop.

A. Well, we came into Frisco and stopped and pulled

up—

Q. Xow, how about any signals before you stopped?

A. I couldn't say before we stopped; I couldn't say

whether they gave signals or not before we stopped

there.

Q. Go ahead.

A. We pulled up to the platform for the opening be-

tween the last two coaches, the steps so that they would

come up to the platform, with our larger engine, 100 or

150 feet past the platform, two coaches between the

engine and the platform.
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Q. One huiidred and fifty feet on up the hill?

A. Further up tow.ird Burke.

Q. At the platform?

A. And it is the same thing, started on with the

highball I expect, I couldn't say; I was on the wrong

side of the engine to see it, but the engineer whistled off

again out of there.

Q. The platform at Gem is on the engineer's side of

the engine is it? A. Both places.

Q. But you say that he whistled off?

A. He whistled off again.

Q. What do you mean b}' whistling off?

A. Two short blasts of the w^histle in answer to the

signal of the conductor or brakeman, whoever gave the

signal.

Q. That is whoever gave the signal to start ahead

with the lantern? A. Yes, sir.

Q. The highball as you call it. Do you know wheth-

er those two blasts of the whistle were given that par-

ticular night or not?

A. Yes, sir; them two blasts of the whistle were

given.

Q. They were?

A. Yes, sir. And furthermore when I stepped down

from my side of the engine I pulled the bell cord at

once. I just gave it one pull and then I had to get

down and put in a fire.

Q. When you started out from Frisco?

A. When we started from Frisco.
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Q. You say you had to get down and put in a fire?

A. Yes, sir.

Q. Tell the jury all about that.

A. Well, coming into a station you fire maybe within

an eighth of a mile of the station to keep your engine

from what we call hollering, blowing off steam. You

stop firing and as soon as you start you commence to

put in a fixe. While you are standing you can't put in

a fire, because if you do, if you open the door the smoke

will blow out and you can't stand on the deck of the en-

gine, but as soon as you start the exhaust starts, and

the engine draws the black smoke out of the smoke-

stack and flues.

Q. Then you commence putting in your fire?

A. Then you commence putting in the fire.

Q. Did you get down on the deck of your engine or

not that night, to put in the fire or not?

A. Yes, sir; always have to stand on that, always

get down to put in a fire leaving.

Q. Where was the fire box door witii reference to

your seat?

A. Why, it was about three feet and a half back and

about three feet to the right and down about two feet

lower than my seat.

Q. When you are down there putting in a fire what

can you see, if anything?

A. I can see the boiler head.

Q. When the firebox door is open what can you see?

A. I can see the fire is all.
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Q. You cau't see anything else?

A. No, sir.

Q. After you have put in a Are and looked into the

firebox door for a minute or so, what can you see when

you look away? A. I can't see nothing.

Q. Did you see anybody around the platform at

Frisco?

A. No, sir; I wasn't on that side of the engine at all.

Q. You couldn't see anybody on 3'our side, could you?

A. No, sir.

Q. What was the next stop that your engine made?

A. Black Bear.

Q. Do you remember whether or not you whistled for

Black Bear?

A. Yes, sir; always whistle into stations on that run.

Q. I don't want you to testify about this whistling

from what 3'ou always do. If you don't know that the

engine whistled I don't Avant you to say it did. If you

know I want you to say so.

A. All right. I couldn't say whether we whistled

into Black Bear or not, but Gem I know.

Q. How do you know that you whistled into Frisco

then or that you whistled when you started from Frisco?

A. Because the engineer the next morning called my

attention to the fact—the next afternoon when I saw

him and we was talking it over, and I distinctly remem-

ber of his whistling when we left there, whistling off

brakes to proceed.

Q. What is the effect of throwing in coal when you
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first start up from a platform or station? What is tlie

result regarding smoke?

A. It makes all kinds of black smoke.

Q. And if the wind is coming toward your engine

where does that smoke come, down over you?

A. It either blows it back over the cab or down

around the cab. When it is strong enough it blows it

clear back over.

Q. How long would the black smoke continue to

come out like that?

A. It is hard to tell; it is according to how much

coal you put in the engine, maybe for a quarter of a mile

and maybe not so far, maybe two thousand feet. At

least 500 or 600 feet, at least, if you get the black smoke

at all it will run up along on that line.

Cross-examination.

(By Mr. GRAY.)

Q. What are you doing now?

A. I am a switchman at present.

Q. How long have you been a switchman?

A. I have been switching for nine months for the

Northern Pacific.

Q. What was 3'our business at the time, on the night

of February 4th, 1^4? What had you been doing then?

A. Hostler and extra fireman.

Q. Had you been firing on a train up the canyon

regularly?

A. Yes, sir; for about two months on specials.
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Q'. Not on a regular train?

A. Not on a regular train, but on specials at night.

Q. Which way were you looking when you stopped

at Frisco?

A. I was looking ahead when we stopped.

Q. Well, after you stopped which way did you look?

A. I couldn't tell you which way I was looking when

we stopped but I expect I was looking at my steam

gauge and water.

Q. Did you see anybody get off the train on your

side? A. No, sir.

Q. Did anybody get off on your side?

A. I couldn't see on my side.

Q. Were you looking back?

A. No, sir. When we stopped I was not looking

ahead, I was looking at my water and steam gauge.

Q. You say that you don't know whether you whis-

tled into Black Bear or not? A. I couldn't say.

Q. Do you know on that night if you whistled out of

Black Bear or not?

A. Out of Black Bear? No, sir; I couldn't swear to

that.

Q. Did you whistle into Manchester that night?

A. No, sir.

Q. Did you whistle out of Manchester?

A. I don't know whether we stopped at Manchester;

if we didn't stop we didn't whistle.

Q'. That is what I am trying to get at. I wanted to
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find out how 30U knew you whistled. You don't re-

member whether you stopped at Mancliester or not?

A. Xo, sir; I don't.

Q. And you don't remember whether you whistled

out of Manchester or not? A. Xo, sir.

Q. Did you whistle into Gem that night?

A. Yes, sir.

Q. You remember it distinctly?

A. I do, decidedly.

Q. Did you whistle out of Gem that night?

A. Yes, sir.

Q. X^ow, then, you say that you whistled out of Frisco

that night? A. Yes, sir.

Q. Did you whistle into Frisco that night?

A. Xo, sir; I don't think we did.

Q, Then wiien Mr. Callahan testified that 3'ou gave

one long: blast before vou got into Frisco, he was mis-

taken, a few minutes ago?

A. I don't know whether he said that or not.

Q. If he said that he was mistaken?

A. I couldn't swear to that, whether he was or not.

Q. You said a minute ago that you didn't whistle into

Frisco.

A. I couldn't answer that we whistled in.

Q. You will swear that you whistled out?

A. Yes, sir.

Q. Turn to the jury and explain why you remember

that you whistled out of Frisco.

A. Between stations up there, sometimes they will
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not whistle into the stations. We whistk' ont, leaving

one station, and the next station, Ave may not whistle

into the station. The stations are not 2,000 feet apart

there, I don't think, not every one of them any way. But

we whistled ont I remember distinctly because the en-

gineer called my attention to it the next day about hit-

ting- this man, in the afternoon. He told me about it.

I found out before he did in the morning, and I remem-

bered this place, when we left, and I remembered dis-

tinctly of pulling- the bell once, I just gave the cord a

pull and stepped down on the deck and put in my fire

and the engineer whistled to let off brakes, and released

the brakes after he whistled.

Q. But you don't remember whether or not you

w^histled in?

Q. How much time elapsed between the time that

you got in and the time that you went out?

A. Well, between two and three minutes, maybe.

Q. Your memory is very distinct as to whistling out?

A. Yes, sir.

Q. But very indistinct as to whistling in?

A. I couldn't say because I was working.

Q. You were working? A. Yes, sir.

Q. What were you doing?

A. I was down on my deck cleaning up, cleaning my

fire and shaking it down.

Q. When you were going in?

A. When I was going in, yes, sir.

Q. Then when you got through what did you do?
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A. Then I sat still until we got ready to leave.

Q. Then a minute ago when you said you stepped

down on the deck and pulled the bell as you stepped

down

—

A. I did.

Q. —you made a mistake?

A, No. I said before I got up I was looking at my

steam gauge and water. Therefore I had to step up

into my seat box and up onto the cab. It is raised up

about a foot or a foot and a half and I had to step up

there to look at this water and steam gauge. I can't

look at it from the deck.

Q. You have worked on that run and on the various

runs up there with various engineers?

A. Yes, sir.

Q. Who was the engineer on the night in question?

A. ;Mr. Fisher.

Q. Now, I want you to tell the jury if Mr. Fischer

hasn't the reputation of being the most

—

Mr. BUNN.—I object to it as incompetent, irrelevant

and immaterial. There is no charge against this en-

gineer.

Mr. GRAY.—Let me ask the question.

The COURT.—^It is not cross-examination at any rate.

Excused,
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J. A. FISOHEK, a witness called on behalf of defend-

ant, testified as follows:

Direct Examination.

(By Mr. BUNN.)

Q. What are your initials, IMr. Fischer?

A. My initials are J. A. and F-i-s-c-h-e-r.

Q. ]\rr. Fischer, where do 3'ou reside?

A. I reside in Wallace.

Q. What is your business?

A. Locomotive engineer.

Q. How long have you been in the business of rail-

roading?

A. I have been in the business of railroading for a

little over five years.

Q. In what different capacities in the business have

you acted? A. I started in as fireman.

Q. Where? .

"

A. In Minnesota, and I worked—I went from there,

that is on the same road but I was simply transferred

for temporary service down in Missouri and in South

Dakota, and a little bit over in Iowa.

Q. Firing on those different roads, were you?

A. Yes; it was the same road but simply different

divisions of the same road.

Q. How long altogether have you fired?

A. I fired a little over two 3^ears; two years and

three months, I believe.

Q. Then what did you do?
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A. Then I was promoted to engineer on the North-

ern Pacific.

Q. Where? A. At Missoula, Montana.

Q, And since that time have yon been acting as loco-

motive engineer?

A. Yes, sir, since Jnly, 1902, I think it was. It will

be three years this coming Jnly.

Q. Where are von workinor now?

A. I am working at Wallace, Idaho.

Q. As locomotive engineer? A. Yes, sir.

Q. Where were yon on the night of February 4th last

year?

A. I was at Wallace; that is, pulling the special

from Wallace to Burke.

Q. By whom were you employed?

A. I was employed by the Northern Pacific Railroad

Company.

Q. What kind of an engine did you have?

A. I had what we called a consolidated engine; that

is, a large engine or a hog as it is most commonly called.

It is a large engine with four drivers on the side.

Q. Describe it a little more fully to the jnry.

A. Well, the cab is built practically right over the

boiler; that is, it is a comjilete house and the back end

of this house, as you might call it, or cab, comes up just

even with the back end of the boiler. The roof of the

cab extends back over the end of the boiler and the cab

itself is right ovei' the boiler so that it separates—the
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boiler separates the fireman and engineer. That is you

can see over it.

Q. One on one side and one on the other side of the

boiler?

A. Yes, sir; but you can see over it.

Q. Is that a large boiler, is it large in diameter?

A. Well, I should think it was about six feet, per-

haps.

Q. Well, as compared with other engines, is it large?

A. Yes, it is a large boiler in comparison with the

engines we work here.

Q. How long is the boiler about?

A. The engine part without the tender, that is, the

boiler, I should think was something over thirty feet.

Perhaps thirty or thirty-five feet. That is in my estima-

tion.

Q. How much of the boiler is ahead of you when you

are sitting on your seat box?

A. Well, there would be some twenty-odd feet, I

should think.

Q. All except two or three feet?

A. Yes. Then of course including the length of the

engine I would include the pilot, and then the tank to

the back end of the cab of the engine, so there would be

of the boiler alone there would be, I should think,

twenty feet or a little more perhaps ahead of the cab.

Q,. Ahead of the front end of the cab?

A. Yes, ahead of the front end of the cab.

Q. How long is the cab about?
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A. The cab is between six and seven feet, I should

think.

Q. Of course the roof comes down more than that?

A. Yes, the roof comes back further than that, three

feet perhaps.

Q. N"ow, do you remember about what time you got

out of Wallace that night or not?

A. Well, it was* about twelve o'clock.

Q. But you can't give us the hour or the minute?

A. No, sir; I couldn't give you to the minute. I

could give you in five minutes perhaps. It was between

12:20 and :25, somewhere along there. I couldn't give

you the exact minute. We were called up there 11:50

or :55; I am positive of that.

Q. Were you in the habit of running the specials

that went up on that run?

A. Yes, sir; I have hauled nearly every special for

a year and a half; that is all the night work.

Q. How often do they run specials up there?

A. Anywhere from one to five trains a week. I have

made as high as five trips a week; always one every

Saturday night.

Q. Do they run any in the daytime ever?

A. Well, if they run them in the daytime it is in-

cluded in the regular work you might say.

Q. Well, do they run any in the day?

A. Yes, they do.

Q. Has this engine got any lights on it or did it have

at that time? A. Yes, sir.
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Q. Tell the jury what lights the engine had on it?

A. We had a headlight on the rear on the tank; that

is, on top of the tank within about two feet of the back

end and had a headlight on the head end; besides what

we call classification signals, or two white lights, though

only one was burning on that night.

(Q. White lights?

A. Yes, sir. They are simply put there to classify

what kind of a train they are, not for a danger signal.

Q. Was there any headlight on the other end of the

engine?

A. On both ends of the engine, on the tank and on

the front end of the engine.

Q. Describe the headlight to the jury.

A. The headlight consists of a lamp—well, in the

first place, it is steel or sheet-iron casing, or housing,

'as we call it, and inside of that is located a reflector,

and through this reflector, or through the back part of

thi^ reflector, is extended the lamp. It is a large-sized

lamp, with a large burner. It is a circular burner, a

,round burner, and the chimney of this lamp extends

right through the back end of this reflector.

Q. How large around is the face of the headlight,

about?

'A. Ob, the headlight that ^^''as on that engine—we

have different sizes, but that one style is one of the old

style headlights, as wet call it, and that one is perhaps

eighteen inches; between eighteen and twenty inches.

Q. In diameter? A. In diameter, yes, across.
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iQ. How far from the bed of the track' is that head-

light, about?

A. I should think it was about twelve feet, though

I am not positive as to the height.

Q. About how far ahead of your engine will the rays

thrown by that headlight strike the ground, if at all?

A. It strikes the ground at the first place about sev-

enty-five ahead of the engine; just about seventy-

five feet ahead of the engine.

Q, Between the point where that ray of light strikes

the ground and your eye what can you see plainly, if

anything?

A. Well, just as soon, as it comes below the ray of

the light you can see nothing. There is a dark spac3

in between there. That is when you get within seventy-

five feet of the head of the engine. That is, any low

object, unless the ray of the light strikes the object, you

can't see it at all.

Q. You say that a large proportion of this boiler is

in front of you? A. Yes, sir.

Q. And you are on the right-hand side of it?

A. Yes, sir.

Q. Now, w^hen you sit on your seat box and look

through your front window—not your side window,

take your front windo^'^ first—when you look through

your front window, what, if anything, can you see on

the fireman's side ahead?

A. Well, you can't see anything, unless it is

—

Q. Now, you are looking out of your front window?
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A. Yes, sir. It would have to be, I should thiuk, at

least 100 or 150 feet ahead of the engine before you

could see anything on the fireman's side of the track.

Q. Now, looking out of your side window, how far

away would an object have to be before you could see

it, or in order that you mig-ht see it?

A. Well, if you can extend your head far enough

out you might see an object seventy-five feet ahead of

the engine. That is, if it was right on or near the track,

or was within a foot or two of the track.

Q. Do you know whether there are any telegraph

poles up there or not?

A. Yes, sir; there are telegraph poles set between

the O. R. & N. track and the N. P. track that don't clear

the engine over well; they clear between twelve and

fourteen inches at places. I remember them distinctly,

because I have lost my hat there.

Q. You say the telegTaph poles are between these

two tracks? A. Yes, betw^een the two tracks.

Q. Now, do you remember that night of coming into

Gem? A. Yes, sir.

Q. Tell the jury about it in your own way, and tell

it quick.

A. Well, in coming into Gem there is a sharp curve,

and also a railroad crossing before coming into Gem,

and we invariably whistle; we never miss it at this one

point, before w^e get to that railroad crossing there

about the schoolhouse, or just before we get to the
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crossing, I always whistle. I never have known myself

to miss whistling at that point C(miing into Gem;

Q. What kind of a whistle?

A. Well, usually I use the crossing whistle there.

Q. What is the crossing whistle? ,

A. It is two long and two short.

Q. Blasts?

A. Though I might use the station whistle there.

Q. What is the station whistle?

A. The station whistle is one long blast of the whis-

tle; but I don't know as we are required to use the sta-

tion whistle anywhere there, because there are no whis-

tling posts; we have none, and we have to whistle ac-

cording to our own judgment.

Q. Is that whistle that you make for the crossing

before you get to Gem, is that a station whistle, too?

A. Yes, I consider that a station whistle.

Q. Do you remember that you stopped at Gem that

night? A. Yes, sir.

Q. About how long?

A. Well, I couldn't say exactly how long we stopped

there that night.

Q. Did you let passengers off?

A. Yes, we let passengers off.

Q. Now, when you stop you set your air to stop the

train, don't you? A. Yes, sir.

Q. When do you let the air off on that grade?

A. Why, usually I let the air off as soon as I receive
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a signal from the conductor or trainmen; that is, a sig-

nal to go.
:

Q. To start out again? A. Yes, sir.

Q. Do you make any response to that signal?

A. Two short blasts of the whistle.

iQ. Then you release your air? A. Yes, sir.

Q. And open up your engine and go ahead?

A. Yes, sir.

Q. I will ask you, did you hear about the accident

that occurred that night? A. I didn't that night.

Q. When did you hear about it, if at all?

A. I heard about it the next afternoon.

Q. Did you have pointed out to you about the place

where it is said to have occurred?

A. No, sir; I never have.

Q. Do you know about where it is supposed to have

occurred?

A. Yes, I know from the testimony here.

Q. And you recognize the place on that line uj) there,

do you? A. Yes, sir.

Q. You recognize that rockcut and these houses?

A. I know it perfectly.

Q) You know about how far it is from the Frisco

platform ?

A. I should think it is between six and eight hun-

dred feet to that rockcut.

Q. Did you stop at Flrisco that night?

A. Yes, sir; w^e stopped at Frisco.

Q. How long, about a couple of minutes?
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A. I don't remembeir the exact time tliat I stopped;

somewhere between one and two or perhaps three min-

utes. That is the rule at these places.

Q. You let passengers off there, did you?

A. Yes, we must have.

Q. Do you know whether you whistled in coming

into Frisco? >

A. I don't think I did coming; into Frisco.

Q. Why not?

A. Because there are no houses, that is right near

Frisco, and at the time I whistled leaving Gem, well,

you can—

Q. How far isi Gem from Frisco?

A. Gem is half a mile, I should think, from Frisco.

It is just about half a mile.

Q. Half a mile?

A. Well, perhaps it is not quite that; it is between

a fourth and a half.

Q. When you got to Gem did you get a signal from

the conductor to go ahead?

A. Yes, sir; that is the conductor or brakemau.

Q. What is that signal?

A. What is called the highball—a lamp swung over-

head up and down.

Q, Then what did you do?

A. I answered it with two short blasts of the whis-

tle, released my air brakes and opened up the engine;

that is, I started the train.

Q. What speed did you get up after leaving Frisco
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by the time you got out iu front of these three houses

just before the wagon road gets dowli to the railroad

again there; about where the cross is on that map?

A. Well, I should think the speed at that point, ac-

cording to the other trips that I have made, the train

that we had that night

—

Q. Just give us your best judgment what it was.

A. It would be about six or eight miles per hour;

somewhere along there.

Q. What kind of a pilot did you have on your engine,

anyway?

A. A regular pilot, a standard pilot on both ends

of the engine.

Q. Both ends?

A. Yes, both ends of the engine.

Q. Tell the jury what kind of a pilot that was. You

say it was a standard; we don't know anything about

standard.

A. Well, it was a pilot that is commonly called i

cow-catcher on these engines here, on the head end.

We also had one on the hind end, because it is equipped

so that we can go backward as well as ahead; we can't

turn at Burke.

Q. What kind of a thing is that on the Tiead end?

Is there any plow^ to it, or is it a plain—
A. Well, it is shaped something like a plow. It runs

down to a point. It has slats that come, I should think,

between two and two and a half feet above the rail and
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extends forward slantingly to a point, so that they come

within I think three inches of the rail.

The COURT.—I think the jtirors know what a cow-

catcher is. 1

Mr. BUNN.—I wanted to get at whether there was

any plow on it or not. Is there any buffer beam across

it? A. Yes, sir, there is.

Q. Describe it to the jury, quick.

A. Well, the buffer beam is the beam to which the

pilot is fastened.

Q. What is it made out of?

A. It is made of wood, a heavy timber of w^od, and

extends out just even with the cylinders on the engine.

Q. Does that buffer beam going across the head of

that engine extend out any further than any other part

of the engine or not?

A. No, just the same; no further.

Q. You didn't know of anything which occurred thai

night, anything extraordinary?

A. Nothing whatever.

Q. What duties does an engineer have to perform?

A. Well, he has to manipulate the different levers

on his engine, handle the air brakes, keep his eye on the

steam and watch the water, and

—

Q. He has got to look ahead, too, doesn't he?

A. Yes, and watch his air pump and see that he has

the required amount of air at all times to handle the



vs. Harry ^. Joncfi. 325

(Testimouy of J. A. Fisi'lier.)

brakes and to watch for signals ahead and behind, and

watch for obstructions on the track of all kinds.

Q. You had been running: that special there so long:

that you were familiar with the fact that people had

been' walking up and down that track and across it,

were you not? A. Yes, sir; perfectly.

Q. What, if any, precautions was it your habit to

take in that respect?

A- Well, I had been taking extra precautions be-

cause I knew how the persons walked on that track,

and so many persons used the track.

i^. State wlhether or not it is possible for an engi-

neer wlho is performing his duties properly to look ahead

all the time? A. No, sir, it is not.

Q. W^hy not?

A. Well, because there are so many duties in the

cab that require your attention, besides looking for sig-

nals toward the rear. We don't always know where

we have to stop nor when we have to start.

Q. Do you know when the fireman put in a fire into

that engine about that time and place, or whether he

did or not?

A. Yes, sir, he did put in a fire when we left Frisco,

that is, immediately after we started from Frisco he got

down and put in a fire, or put in coal.

Q. What is the effect of putting in a fresh lot of coal

into the firebox on the smoke coming from the exhaust

pipe if the wind is coming toward you?

A. Why, it creates a heavy black smoke, and the



326 Norfhrrn Pacifir Raihro!/ Compan}i

(Testimony of J. A. Fis=(lier.)

black smoke is carried back over the cab. That is, as

soon as you gain headway, unless the wind is from be-

hind, it will blow back over the cab.

Q. What are cylinder cocks on an engine?

A. They are valves or cocks placed at the bottom of

the cylinder.

Q. What are they used for?

A. In case you get too much water in the boiler, to

open them so as to allow the water that works from the

boiler into the cylinders to escape.

i}. If the steam gets wet in the cylinders?

A. Yes, if the steam gets too wet in the cylinders.

Q. When are these cylinder cocks open to let this

heavy steam from, the cylinders?

A. Well, the commencement of a run, or sometimes

in starting, if you happen to get too much water into

the boiler.

Q. What is the result of opening these cj^liuder cocks

upon starting?

A. It blows the steam out on the side of the engine

and the steam raises up in front of the engine.

Q. Do you know whether you had those cylinder

cocks open or not? A. I do not.

Q. Is there often any steam leaking from an engine?

A. There is very often, yes, sir.

Q, Do you know whether that engine was leaking

anv steam?

A. There was nothing unusual, I think.

Q. Vsi^W, was there any?
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A. Well, yes, there always is some.

Q. Well, does that come—does that surround the

cab of the engine just toll the jury.

A. Well, there is nearly always some leak from the

injector. The injector on that engine, as I remember it,

at the time was just inside of the cab. It used to be

just inside, tliat one was just inside and it raises, and

it will form a scum over the front window; that is, the

vapor or steam will stay on the front window.

Q. How do you get that off?

A. You have to take a piece of waste or your hands

and wipe it off.

Q. How quickly will that form again after you wipe

it off?

A. Almost as quick—well, it wouldn't take over

three or four minutes or five perhaps.

Q. Do you remember what kind of a night this was,

Mr. Fischer?

A. Well, as near as I can recall it, and the way it

struck rae the next day w^as that—well, the night wasn't

anything unusual; it was cloudy, slightly cloudy and

perhaps—well, I thought it was inclined to be a little

bit hazy or foggy but nothing to obscure

—

Q. Was there any terrific wind?

A. No, no terrific wind.

Q. Was it snoAving or raining to any extent?

A. Not at the time, no.

Q. Did you or did you not upon this particular occa-
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sion keep an eve out ahead of your engine as much as

you did on ordinary trips?

A. Always; that is, I did on this trip as well as other

trips; no difference whatever.

Q. Are there any are lights near the platform at

Frisco?

A. Yes, there are two I know of and perhaps three;

I am not positive which. •

Q. Well, are they pretty close to the track, a couple

of tliem?

A. Yes, they are. One is

—

Q. Kow, when your train gets past Fl'isco, where do

those lights throw a shadow?

A. Well, the lights are between the train and the

rockcut and consequently they throw shadows ahead.

Q. Between the train and the rockcut?

A. Yes, sir.

Q. You mean the train between the light and the

rockcut, don't you?

A. That is right, yes. You see the train would be

leaving the lights and would be between the lights and

the rockcut.

Q. Now, where would those lights throw the shadow

on your train right at that place?

A. It would be thrown ahead both frcmi the engine

and the smoke. >
'

Q. The black smoke? A. Yes, sir.

Q. What does a red lantern swung across the track

signify? A. A red lantern is a danger signal.
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Q. Or a red flag? A. Yes, or a red flag.

Q. What does tliat mean?

A. It means stop at once.

Q. What does a white light mean?

A. A white light when used at a regular stopping

place is a stop signal; that is where you have to pick

up passengers. If it is a regular stopping place or a

flag station, >

Q. Mr. Fischer, is it an ordinary or extraordinary

thing to have your train flagged going up and down

that canyon? A. It is an ordinary thing.

Q. It is done every day and every little while, is it?

A. Yes, sir.

Q. Now, did that special start from Wallace or had

you been up to Burke in the early part of the evening?

A. It started from Wallace.

Q. Did you make the trip from Wallace up to Burke

in the early part of the evening to bring those folks

down?

A. The regular train brought them down.

Q. They waited for them, did they?

A. They waited.

Q. This particular special, after you get up to Burke,

is it your purpose and intention to carry the people back

to Wallace?

A. No, it is not unless they notify us in advance.

Q. Do you stop or pay any attention to white lights

on the way down from Burke, to W^allace on that trip?
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A. No, not except at places where I am told by the

conductor to stop.

Cross-examination.

(By Mr. GRAY.)

Q. ^Ir. Fischer, how long have you been working

for the railroad company?

A. For the Northern Pacific?

Q. Yes. I mean in the railroad business.

A. A little bit over five years.

Q. Have you any other means of support?

A. Yes, sir.

Q. What?

A. Well, I am a carpenter by trade.

Q. Well, I mean nothing- besides your labor?

A. Oh, nothing in particular, no, sir.

Q. You haven't any property accumulated?

A. Well, perhaps I have a little.

Q. Now, did you notice the signals for you to stop

just above Frisco on that night?

A. Yes, sir, I did.

Q. What did you see? A. I saw a white light.

Q. What else?

A. And a man coming across on my side.

Q. The man with the white light? A. No, sir.

Q. What else?

A. A man waving and the white light.

Q. Did he have anything in his hand?

A. I couhhrt state what he had in his hand.



vs. Ifarnj S. Jours; 331

(Testimony of J. A. Fischer.)

Q. Were they right there together or where were

they?

A. The white light was on the opposite side of the

track. I

Q. Were they right close together trying to flag you

at the same time?

A. Well, they were practically, yes, sir.

Q'. You didn't pay any attention to them?

A. No, sir, I didn't because it was nothing unusual.

Q. You didn't slow up at all?

A. No, sir, I didn't.

Q. Was it the usual thing to attempt to flag you be-

tween stations? A. Yes, sir, it was.

Q. How many times have people tried to flag you at

that place?

A. I couldn't state the number.

Q. In times? A. Yes, sir.

Q. With lanterns? A. With lanterns.

Q. Was that your regular run, Mr. Fischer?

A. It was my regular run at the time. That is, I

w^as required to make all the special trips on the Burke

branch at night.

Q. Mr. Kopenhaever was the regular engineer?

A. Yes, sir.

Q. Now, 3^ou said that a person could not be seen for

75 feet in front of the engine. That is, on account of

the fact that the rays would strike the ground 75 feet

away? A. I didn't say "persons."

Q. What did you say?
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A. I said objects, low objects. I said that is where

it struck the track.

Q. How far ahead of the eugine could a person be

seen ?

A. Well, it can be seen—well I should say that be-

tween 60 and 75 feet.

Q. That is on account of the rays of the light not

striking the ground sooner, is that correct?

A. It strikes the ground at about 75 feet, I should

say.

Q. And the fact that you could not see a person upon

the track between 60 and 70 feet was because of the

rays of li^ht not striking the ground, or striking the

level of the person for that distance?

A. Yes, sir.

Q. How far ahead of the engine were those rays of

light thrown by that headlight, did you say?

A. To see it distinctly, you can't see over between

100—well, it depends upon weather conditions and all

conditions.

Q. Yes.

A. Between 100 and 200 feet further possibly.

Q. You could distinguish an object upon the track

—

A. Beyond that?

Q. Beyond that? A. No, you can't.

(i. On that grade there, how many feet would it take

you to stop? How many feet would you have to go at

the rate you were going on the night in question after

leaving Frisco in order to stop the train?
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A. I can stop inside of 100 feet.

Q. You say that you didn't whistle coming into

Frisco that night?

A. Well, I stated I whistled after I left Gem. You

can consider that as you wish, coming into Frisco or

leaving Gem.

Q. How many whistles did you make leaving Gem?

A. I gave two short whistles in answer to the sig-

nal to start and then further I gave the crossing whistle,

two long and two short.

Q. After you left Gem? A. Yes, sir.

Q. Then you gave those whistles after you left Gem,

those blasts? A. Yes, sir.

Q. Did you stop at Manchester that night?

A. No, sir, I think we didn't.

Q. Did you whistle into Manchester?

A. I whistled at the switch at Manchester.

Q. Is that where you gave the two long and two

short? A. Yes, sir.

Q. That is before you got into Gem, isn't it?

A. Well, yes, certainly that is, but that is not the

whistle that I referred to before.

Q. Then you gave six after you left Gem?

A. Yes, sir, after I left Gem, between Gem and

Frisco.

Q. How many did you give after you left Frisco?

A. The same number.

Q. Six? A. Yes, sir.
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Q. And where did yon give those after you left

Frisco, those six?

A. The two in answer to tlie signal to start, two

short; and after I got started, well, I should say per-

haps three or four hundred feet, or halfway between

Frisco and roekcut when I gave two long and two short,

the crossing whistle.

Cross-examination

By Mr. BUNN.—Then where were the other two?

You said there were six.

A. For the station.

Q. Oh, two long and two short?

A. Yes, sir. Two short when I first got the signal to

start, and two long and two short after starting, or

after going about three or four hundred feet.

Excused.

Mrs. JOSIE CLARK, sworn on behalf of defendant,

testified as follows:

Direct Examination.

(ByMr. BUNN.)

Q. Mrs. Clark, will you please face those gentlemen

and tell them your name?

A. ^Irs. Josie Clark, Wallace, Idaho.

Q. Where is your home, Mrs. Clark?

A. Wallace, Idaho, now.

Q. Where did you live on the 4th of February, 1904?

A. At Frisco.
,
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Q. Up in Canyon Cfeek? A. Yos, sir.

Q. Frisco. Are you familiar with the situation

around Frisco? A. Yes, sir.

Q. The railroad tracks, creek and platforms?

A. Yes, sir.

Q. Houses and everything? A. Yes, sir.

Q. Do you remember of there having been an occur-

rence on the Northern Pacific track on that night?

A. Yes, sir.

Q. You heard of it afterward, did you? How close

to the railroad tracks did you live at Frisco?

A. About 175 feet?

Q. And how far about from the platforms?

A. Well, the platform is up this way (indicating)

and I Avas more near Gem up above the Frisco boarding-

house.

Q. What were 3^ou doing on that evening?

A. I was standing on my porch looking for my son

who was to the show to Wallace.

Q. Your boy? A. Yes, sir.

Q. How old a boy? A. Twenty.

Q. He was at Wallace?

A. He was at Wallace to the show that night and I

was waiting for him to come home.

Q. When did you expect him to come?

A. Well, I expected him to come home about twelve

o'clock.

Q. On what train?

A. On the Northern Pacific train.
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Q. KegTilar or special train? A. Special train.

Q. Did your son come home on that train that night?

A. He came home and stopped with his father. Ilis

father was watchman on the Frisco a little time.

Q. Your husband?

A. Yes, sir; and I stayed there until the train whis-

tled and went up.

Q. Well, just answer the questions now. Did the

boy come home that night?

A. Yes, sir, he came home.

Q. On what train?

A. He came on the Northern Pacific train.

Q. Where did he get off? A. At the Frisco?

Q. At the platform? A. Yes, sir.

Q. Then where did he go?

A. He stayed back with his father a little bit down

by the Frisco.

Q. Did his father go down to the platform?

A. His father was there watching; he was watch-

man there.

Q. And you stayed on the porch of your home?

A. Yes, sir; I stayed there and watched the train.

Q. Did you see the train come in?

A. Yes, sir; I saw the train.

Q. From Gem?

A. Yes, sir; so far as I could see down.

Q. What did you see?

A. I saw the train and I saw the headlight.
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Q. What part of the train, the lieadlight?

A. Yes, I saw tlie lij^lit.

Q. Well, how far down?

A. About 400' feet, I guess, from onr place I could

see it.
'

! '^'-o
, ...

ij

Q. Could you see it as far down as Gem?

A. Not quite on Gem because it is in the way of the

house there.

Q. Just a little east of Gem you saw it, then?

A. Yes, sir.

Q. Did you watch the train come into the Frisco

platform?

A. I heard the whistle and watched it come up by

the barn there. After that you can't see it for the

houses.

Q. Did you watch it as it came into the Frisco plat-

form? A. Yes, sir.

Q. Did you or did you not hear the train whistle at

any time?

A. I did hear the train whistle. I heard it whistle

coming' into Gem, and I heard it whistle coming into

Frisco right in front of my house.

Q. Right in front of your house?

A. Yes, sir; right in front of my house.

Q. Can you tell where your house is on this map?

A. It runs kind of back of the Frisco.

Q. Can you identify it on this map? Just step down

here, if you will, Mrs. Clark. Now, may I show the wit-

ness the platform? \
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Mr. GRAY.—Yes.

Mr. BUNN.—Here is tbe platform; here is the Frisco

mill on the lower side of the track; here (indicating) is

the upper side of the track; here (indicating) is the

Northern Pacific track, and here (indicating) is those

houses above there.

Mr. GRAY,—Here is where Sweisgood lives.

A. Sweisgood lives there (indicating); that is our

house here by the Frisco (indicating).

Mr. BUNN.—Show us where you live.

A. I lived in a long house. I lived next to Mr. Sweis-

good.

Q. Mrs. Clark, did you live near Sweisgood's house?

A, Right next to it.

Wr. GRAY.—That is down in here somewhere (indi-

cating).

Mr. BUXN.—Right about under the word "of on

the map; the house that I have put a cross upon is sup-

posed to be Mrs. Clark's residence as near as the gen-

tleman can tell and as near as she can tell. Did you

see or did you hear the train after it got to the Frisco

platform?

A. It whistled right in front of my house. I was

going in and just heard it.

Q. Just listen to the question. After it got to the

Frisco platform

—

A. Yes, sir.

Q. —did you hear it whistle any more?
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A. I heard two toots, one long- one and then a short

one as it started from there.

Q. Could you see the train then or not?

A. No, I couldn't see the train.

Q. Had your boy got up to the house then or not?

A. He came just as the train was gone.

Q. With his father?

A. No, his father didn't come home then when he

came home. After they had got the car and took Mr.

Jones down to Wallace he came home and told us there

w'as a man hurt.

Q. He helped do that, did he?

A. Yes, he came home and told me that and he had

a cup of coffee at the house at the time.

Cross-examination.

(By Mr. GRAY.)
|

Q. How long has Mr. Clark been dead?

A. He died the 18th day of September.

Q. What is the boy's name—Johnny?

A. No, my boy's name is Willie.

Q. W^here is he w^orking now?

A. He is working in the roundhouse at the Northern

Pacific.

Q. At Wallace? A. Yes, sir.

Q. Willie is about all the support you have now,

isn't he? A. Yes, sir.

Q. Now, Mrs. Clark, Mr. Clark before he died told

you about that train whistling, didn't he?
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A. Well, he was talking- about it when the man was

there to ask about it, but he didn't tell me about that.

I told him the train whistled, in front of the lawyer

there when he was there.

Mr. BUNiN.—You told him?

A. Mr. Clark never told me the train whistled; I

heard it myself because I was looking- for my boy.

Mr. GRAY.—Mr. Clark didn't hear it, then. You are

sure it whistled in front of your house?

A. It was in front of my house that the train whis-

tled.

Q. Mrs. Clark, I want you to be sure about that.

A. I won't swear to anything that is not true.

Q. Xo, but I want you to refresh your memory and

be sure it whistled in front of your house.

A. It was in front of my house right down there

that it whistled, not only that time, but that is where

it whistles all the time.

Q. When did you first talk to the man about this,

Mrs. Clark? \

A. Well, he was sent to our place.

Q. Who sent him up, Willie? '

A. No, not Willie; some head man of the company

sent him up with an introduction to Mr. Clark.

Q. That is the man sitting back there, isn't he (in-

dicating)? A. I can't see him from here.
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Mr. BUNX.—You say he had an introduction to ^Ir.

Clark?

A. Well, to find ont what he conld find out.

Q. That was before :\rr. Clark died?

A. Yes; before Mr. Clark was dead.

Mr. GRAY.—Now, Mrs. Clark, I want you to be sure

of one more thing. You are sure that that train whis-

tled before it got into the Frisco platform?

A. Yes, sir; it whistled while I was standing on the

porch,

Q. Right in front of your house just as it was com-

ing into Frisco?

A. Yes, sir; just as it was coming into Frisco.

Q. How manJ blasts did they blow, then?

A. I heard the whistle; I didn't say how many blasts

they blew then. '

Recess until 2 o'clock P. M.

Court reassembled at 2 o'clock P. M.

The examination of Mrs. JOSIE CLARK resumed as

follows:

' Redirect Examination. i

(By Mr. BUXX.)

Q. Mrs. Clark, tell the jury when was the first time

that you eyer saw me or told the facts of your testimony

in this case?

A. Mr. Featherstone gaye me an introduction to

Mr. Bunn.

Q. When? !
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A. Down at the hotel. Tliat is the fii'st time I ever

saw you, down at the ^loscow hotel.

Q. After 3'ou arrived here?

A. After I arrived here. I never saw you before.

Reeross-examination.

(By Mr. GRAY.)

Q. Do you know Mr. Swan? A. Yes, sir.

Q When did you see him and talk to him about it?

A I couldn't tell you the date.

Q. Quite a long time ago?

A. I met him coming off of the train up to Frisco

when he came here the first time.

Q. It was quite a long time ago?

A. Yes, quite a long time ago; he came up to see

Mr. Clark.

Q. What is he—a detective of the Northern Pacific?

A. I couldn't tell you what he is.

Excused.

Mrs. HANNAH FELZ, sworn on behalf of defend-

ant, testified as follows:

Direct Examination.

(By Mr. BUNN.)

Q. Where is your home, Mrs. Felz?

A. Hannah Felz.

Q Where is your home, Mrs. Felz?

A. My home is at the Frisco.

Q. The Frisco mine in Canyon Creek?
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A. On Canvon Creek.

Q. How long- have you lived up there?

A! I have lived up there or six years. I have been

away for two years.

Q. And is your husband living; there?

A. My husband is dead; I am a widow.

Q. How near to the Northern Pacific tracki do you

live?

A. I live, I should judge, from 400^—Oh, you mean

to my house?

Q. To the Northern Pacific track, how near?

A. Fifteen feet, I judge.

Q. Just east of the Frisco platform? Just up the

hill? A. No.
'

Q. Up the canyon? A. Yes, up the creek.

Q. Up the creek from the Frisco platform?

A Yes, sir.

Q. Were you living at that place on the 4th of Feb-

ruary, a year ago? A. Yes, sir.

Q. What was your business or occupation, if any, at

that time? A I haven't any.

Q. I will show you a photograph, Mrs. Felz. Will

you please look at that and examine it. Exhibit "D."

A. That is my home (indicating).

Q. Do you recognize that photograph?

A. Yes, sir.

Q. Will you point out your home, if it appears in that

photograph, to the jury?
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A. This is my home (indicating).

Q. The big white house? A. Yes, sir.

Q. I call your attention to a house in front of which

a cross has been placed upon the track. Is that in front

of your house or somebody else's house?

A. That is in front of somebody else's house.

Q. Whose house is that, do you know?

A. That belongs to the Helena and Frisco Mining

Company. i

j

Q. Were you at home on the night of February 4th

a year ago? A. I was.

Q. What were you doing, anything particular during

the eyening? A. I was reading a book.

Q. And how late did you sit up that night?

A. Until I heard the train puffing along the track;

then I went right to bed.

Q. Do you remember about what time it was or not?

A. I don't, because I hayen't taken any particular

notice of the time. I thought it was time to go to bed

when the special came up.

Q. When the special came up you said you thought

it was time? A. Yes, sir.

Q. Were you in bed when the special came up?

A. I retired at that time, yos, sir.

Q. And were reading?

A. No, I wasn't reading.

Q. Oh, I thought you said you were readiuir?

A. Well. I was reading before that.
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Q. What was the first that you lieard of the special

that came up that night?

A. The whistle and the rumbling noise.

Q. And did you see the train?

A. No, sir; I didn't see the train.

Q. Did you hear the train pass your house?

A. I did.

Q. How long before that was it that you heard the

rumbling noise?

A. Well, I should judge—I couldn't conscientiously

say, but from four to five minutes.

Q. About where do you think the train was, in your

judgment, at that time when you first heard the rum-

bling? A, Well, down at Gem.

Q. About how far is that east of your place or down

the creek from your place?

A. Well, I don't known whether it is—it couldn't

be more than an eighth or something of a mile.

Q. You say you heard the rumbling of the train.

What did you hear exactly', what sort of a noise was it?

A. Well, I don't know that I could exactly describe

it. It makes an odd, rumbling noise. You can always

hear it.

Q. Did you hear any whistle blown from that engine

that night? A. I did.

Q. What was the first whistle that you heard?

A. I don't know whether it was about Frisco or
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about Gem; I can't say wliicli it was but I heard the

whistle.

Q. You heard the whistle? A. Yes, sir.

Q. Before it got up to your place?

A. I heard a whistle.

Q. How do you know whether the train stopped at

Frisco or not, the Frisco platform? Do you know

whether it stopped there or not?

A. Why certainly I did; I heard it.

Q. How do you know that it stopped there?

A. Well, we can always tell when the rumbling noise

ceases.

Q. Then what was the next that you heard, Mr.

Felz?

A. I heard it in front of my house.

Q. Do you know whether you heard any whistle as

the train started from the Frisco platform, or don't you

know? A. I don't know.

Q. Now, coming up to the time the train passed your

house, what did you hear the train do at that time, if

anything?

A. Well, it made a noise, whistled '^toot"; I don't

know what you would —
Q. You heard it make a noise, a whistle did you?

A. Yes, sir.

(}. Where was that whistle with reference to your

house? A. Right in front of my house.

Q. And what sort of a whistle was that that the

train made light in front of your house?
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A. One sharp whistle and I don't know whether it

was two or three short ones; I don't know exactly; I

don't understand railroading enough but I know it

whistled; I am sure of it. '

Q. You are sure of that, are you? A. Yes, sir.

Q. What makes you so sure that you heard that

train whistle in front of your house?

A. Why I heard it, that is why I am sure.

Q. Mrs. Felz, did you ever have occasion to measure

the distance between the fence in front of your house

and the railroad track? A. I have, yes, sir.

Q. What was that occasion?

A. Because I have to pay the Northern Pacific Com-

pany ground rent and that is why I am so sure.

Q. You are partly on their ground? A. Yes, sir.

Q. And you measured it to find out how much?

A. Yes, sir.

Q. Now, when was that measurement?

A. It was measured last August, because one of the

men helped me to measure it; because I have a notion

to move my fence out of their way and move it in a

little further because I didn't —

'

Q. Were you present during the time it was meas-

ured? A. I was most certainly.

Q. How far from the track is tliat fence or was it at

that time?

A. How far? That is nearly seven and half feet.

Q. Seven and a half feet? A. Yes, sir.
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Q. Does your fence come as near to the track as any

of the other fences along there?

A. Will you kindly show me? Then I can tell better.

Q. (Handing photograph to witness.) I thought

perhaps you knew without looking at the photograph.

A. The}' are exactly of an even measurement, the

both fences.

Q. Even measurement. Mrs. Felz, who lived in that

house with you, anybody?

A. Mr. Acord. He is now at Virginia, back east.

Q. Do you bear this particular night in mind accur-

ately as to the conditions which prevailed at that time?

A. Certainly I do. •

Q. What were the conditions in front of your house

and between your house and the track on the plank

walks, if there were any, as to whether or not they were

covered with snow?'

A. My sidewalk is always swept off and the snow is

never left to lay on it, because I am always at home and

do it. What the other was I can't say.

Q. What sort of a night was it, say at midnight that

night, and from there on to the next morning as to

whether or not it was frosty and the snow was frozen

and the water frozen or slushy and soft?

A. It was neither slushy nor was it soft because it

was frozen on the sidewalks.

Q. It was frozen on the sidewalks?

A. Yes, sir; I am positive of that.
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Q. What was the first Mrs. Felz that you ever heard

of this accident?

A. Well, when they brought the man into my house.

That is the first I know of the accident.

Q, They brought Mr. Jones to your house did they?

A. Yes, sir. >

Q. When was that, in the night, right after the ac-

cident? A. Yes, sir. .

Q. Who brought him there, please?

A. Mr. Osgood, Mr. Oook, Mr. Wetzel, Mr. Hubbell,

Mr. Hindman, and the rest I don't know. Mr. Cronin

and Mr. Haney was along with the crowd.

Q. Mrs. Phelps did you notice w^hat Mr. Jones had on

his feet as to shoes, slippers or otherwise?

A. He had nothing on his feet in my house but a pair

of socks.

Q. When he was first brought into your house did

he have anything on? <

A. He had nothing on his feet; nothing.

Q. By way of shoes? A. Nothing on his feet.

Q. Any stockings or socks?

A. He had on a pair of cotton blue and white socks

and I asked of the gentlemen what the man was doing

out in cotton socks that time of night.

Q. Well, never mind that part of it?

A. Yes, sir.

Q. You say that he had no shoes or slippers on but

had merely a pair of cotton socks. I will ask you if you
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ever saw any shoes or slippers about the place, and if

so when? A. I did.

Q. Tell the jnry about it, please.

A. I liad one of the slippers left, I picked up outside

of my fence, and it was hun^ there for two months

ornamenting the fence—a common ordinary carpet

slipper.

(^ Was that slipper ever there before this night?

A. No, it never Was there before.

Q. Where did you find that slipper, where did you

first see that slipper? A. Laying side by my fence.

Q. When did you find it?

A. I found it the next morning when I was sweeping

off tlie snow and I picked it up and hanged it on the

fence.

Q. Hanged it on the fence? A. Yes, sir.

Q. Mrs. Felz, will you please describe that slipper to

these gentlemen? A. Yes, sir.

Q. Do so.

.A A common, ordinary slipper like you would buy

in any drygoods store; that is what it was, with a little

bit of heel sewed up like any common slipper.

i}. Was there any sole on this slipper, bottom part,

sole? A. Well, a very thin sole.

Q. What was it made of—was it a half sole like a

shoe? .

A. No, a common, ordinary carpet slipper, soled.

Q. What was the top of the slipper made of?

A. Out of carpet.
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Q. Uow thick was the bottom or sole of the slipper,

about how thick?

A. May I use my fiu<^er to point out?

Q. If you please. Show on the end of this pencil.

Kindly show the jury.

(Witness indicates on the end of the pencil.)

Q. Now, Mrs. Felz, is it not too embarrassing will

you be kind enough just to show the jury on your foot

where the slippers—how high they came; take your

finger or your pencil.

(Witness does so.) •

Q. Show again on the top how high they came.

(Witness does so.)

Q. Mrs. Felz, how are you so certain that you heard

that whistle? I asked you that once but I had no re-

sponse except that you knew that it blew. Is there any

reason why you know that that whistle blew in front of

your house that night? Why you should remember it

any more than any other whistle?

A. On account of the accident.

Q. How long did Mr. Jones remain in your house?

A. W^hy from fifteen to twenty minutes ; no longer.

Q. Mr. Osgood was with him? A. Yes, sir.

Q. And Mr. Hindman? A. Yes, sir.

Q. Mr. Cook? A. Yes, sir.

Q. Mr. Wetzel? A. Yes, sir.

Q. Did you see any bottles there that night in the

room? A. No, sir. •
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Q. When Mr. Jones was taken out, who took him

out?

A. There was four men took him out, Mr. Cook and

^[r.Hindman and I don't know the other two; I couldn't

—I know definitely thej took hold of him.

Q. Will YOU tell the jury in a word the circumstances

and things that happened there in the room while Mr.

Jones was there, regarding the opening of windows, and

the way the whole thing occurred and what was done?

Just in a word.

A. They laid him down in front of my range, that is,

the range in the kitchen, and they laid him down on the

oil cloth and he was asked how he felt. He just said

to the man to kindlv rub his leg and that is all I know.

And I said, "Why we will have to get him away from

here as soon as we can." So that is all I can say.

Q. And he stayed there perhaps fifteen or twenty

minutes? .'
!

A. Then the other man went and got the car.

Q. Then what did you do?

A. Well, I went and —
Mr. GRAY.—That is immaterial. >

The COURT.—I don't see how that is necessary.

Mr. GRAY.—After he left I don't see how it is ma-

terial what she did.

Mr. BUXN.—It might become very material, your

Honor.
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The COURT.—If you say it is material we will have

it. If you say it is material we will listen to it.

Mr. BUNN.—What I have in mind is material. What

the witness will say I don't know.

The COURT.—Proceed.

Mr. BUNN.—State what yon did immediately then

upon their leaving?

A. Somebody went and brought the car and I went

to get bedclothes and fix the man as comfortably as I

could and that is all.

Q. Anything with reference to the windows or

doors?

A. Well, there was somebody must have been drink-

ing considerable because I had to air the house to get

rid of the bad odor. I don't know how ft was,

Ctoss-examination.

(By Mr. FORNEY.)

Q. How long, Mrs. Felz, did you say you had been

living there?

A. I have lived there for six years and been absent

for two. ;

Q. Been living in the same house?

A. Yes, sir, that is my own home.

Q. How long have you been paying the Northern

Pacific rent? '

A. I have paid the Northern Pacific rent ever since

I lived there. •
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Q. You have been a renter then of the Northern

Pacific have you practically? A. A what?

Q. A renter. A. A renter?

Q. A renter?

A. No, I don't consider that a renter.

Q. On how much of their ground did you pay them

rent? A. On a foot and a half, say.

Q. On a foot and a half? A. fYes, sir.

Q. And how far from is your house, did you state,

from the track of the Northern Pacific?

A. Fifteen feet.

Q. And of that fifteen feet a foot and a half belongs

to them and you have paid them rent each year?

A. Yes, sir. •

Q. You say that on this particular occasion you were

reading that evening, Mrs. Felz?

A. I was, sir.

Q. Do you remember, the evening before? This was

the night of the 4th, wasn't it?

A. Yes, sir.

Q. Did you sit up the evening of the 3d?

A. No.

Q. Did you hear the railroad pass the evening of the

3d? A. No.
^Jif "''/ iHiIt .lia ,=r^Y :M

\

Q. Did you hear them on the night of the 2d?

'Q. Did you hear them on the 1st?

A. No; I don't know.

Q. Did you hear them on the last day of January^
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the night of the last day? Did you hear them pass that

evening? A. No, sir.

Q. Did you hear them on the night before the last

day of January?

Mr. BUNN.—^I think the witness ought to be told at

least what day of the w'.eek it was.

The OOURT.—I don't think it is very material.

Mr. FORNEiY.—You say this w^as the night of tha

4th. Did you hear them on the night of the 5th?

A. I did not.

Q. Did you hear them on the evening of the 6th?

A. Occasionally I heard them; yes.

Q. You occasionally heard them? A. Yes.

Q. No occasion to hear them?

A. Occasionally I heard them; yes.

Q. Do you know whether you heard them on the

6th or 7th? A. I don't.

Q. You only remember of hearing them this even-

ing?

A. No, I have heard them often; I don't remember

dates.

Q. Did you. hear the vibration of the cars, did they

jar your house as they passed by?l

A. They do, yes, sir. ' :'r^ '"Kr::

Q. It was at that time that you heard the whistle,

wasn't it?

A. That I heard the vibration?
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Q. Yles; was that about the time you heard the

whistle? A. Very apt to, yes.

Q. I think you stated that this right house (indicat-

ing) was your residence? A. That is mine.

Q. ^Yhen you heard the whistle on that occasion the

cars, you say, were in front of your building, were they?

A. That is ray building (indicating) and that is my

front in there (indicating.)

Q. Out here?

A. Eight there (indicating); that is my front.

Q. Away out here?

A. No, sir, right there (indicating).

Q. That is yours? A. That is mine.

Q. That is where you heard the w^histle when they

passed by there?

A. Yes, that is where I heard them whistle righc

there.

Q. Did you hear the vibration of the cars at the time

you heard the whistle? A. Certainly.

Q. You are positive about that?

A. I am positive about that.

Q. That w'hen you heard the whistle you felt the

vibration of the cars? A. Y^es, sir.

Q. And that is right in front of your building?

A. That is in front of my building.

Q. Will you kindly just put an "F" right in front of

your house?

A. (Marking photograph.) There.

Q. That white is the platform running out?
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A. That is luy sidewalk; yes, sir.

Q. Are you acquainted witli Mr. Swan, one of the

detectives of tlie Northern Pacific? A. No, sir.

Q. To whom did you first tell that you heard the cars

in passing your house? A. To whom?

Q. Yes. Are you acquainted with Mr. Swan?

A. Yes, I know him.

Q. Did you tell him about hearing the w^ihistle?

A. Did I tell him?

Q. Yes.

A. Certainly, yes, sir.

Q. Did you tell another gentleman who was a de-

tective of the Northern Pacific? A. No, sir.

Q. When did you tell Mr. Swan that fact?

A. It has not been a month ago.

Q. About a month ago. Did he come around to visit

you? A. No, sir.

Q. Where did you see him?

A. In a friend's house.

Q. Whereabouts, in what place?

A. In Wallace.

Eedirect Examination.

(By Mr. BUNN.)

Q. Mrs. Felz, what is your nationality?

A. I am German.

Q. Where were you born?

A. I was born in Hamburg, Germany.

Q. I will call your attention to a point in; front of
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your house, between your house and the railroad track

and between your fence and the railroad track. State

what is the fact as to whether or not you ever stood in

there between the fence and the railroad track?

A. Quite frequent.

Q. At what times?

A. At all times. There is quite a lot of room to pass

in and out there.
. jnoax; miii ii-

Q. Did you ever stand there when a train was go-

ing by? A. Often.

Q. You have, eh? A. Yes, sir.

Q. I call your attention to the property just next to

yours (handing witness photogTaph). State whether

or not you could stand in there as a train was passing.

A. Certainly you, can.

Q. I call your attention to the place where there is an

old board put up against the fence and ask you what

is the fact as to whether or not you could stand between

that fence and the tracks? A. Easy.
I'ff (fi

Q. Easy? A. Yes, sir.

Q. When the trains are going by you mean?

A. Yes, sir.

Q. Mrs. Felz, about this foot and a hal'f of' Northern

Pacific ground: is that in front of your house or behind

it? A. In front of it.

iQ. That is the piece nearest to the railroad track

is it? A. Yes, sir.
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Q. Does that ground belong- to the Northern Pacific?

Do you rent that from them?

A. I rent that from them, sir.

Excused.

O. W. O'SOOOD, sworn on behalf of defendant, testi-

fied as follows:

Direct Examination.

(By Mr. BU^S^N.)

Q. Mr. Osgood, what are your initials and name?

A. O. W. Osgood.

Q. How old are you, Mr. Osgood?

A. Forty-five years old.

Q. What is your business?

A. I am a machinist and engineer.

Q. Where are you employed?

A. I am employed in the Treadwell Gold Mine in

Alaska.

Q. The Tteadwell Gold Mine in Alaska?

A. Yes, sir.

Q. Douglas Island? A. Yes, sii'.

Q. How long have you been in the mining business?

A. About twenty-five years.

Q. How long have you been in Alaska.

A. Pretty near seven months.

Q. Where did you live prior to that time?

A. I lived in the Ooeur d'Alenes.
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Q. Did you ever live in what is known as Canyon

Creek?

Ai. Yes, sir.

Q. At what point please?

A. I lived part of the time in Black Bear, part of the

time in Gem, and part of the time in Frisco.

Q. Where did you live and what were you doing on

the 4th of February a year ago?

A. I was working at the Standard mine.

Q. In what capacity?

A, I was working there as a mucker.

Q. Were you ever an officer or court officer in the

Canyon? A. Yes, sir.

Q. What position? A. Justice of the Peace.

Q. At what point?

A. I was Justice of the Peace at Gem.

Q. In what precinct? A. Gem precinct.

Q. Were you Justice of the Peace at the time I speak

of? A. Yes, sir.

Q. How near to the Frisco boarding-house platform

did you live at that time. Judge?

A. About 400 feet.

Q. In what direction? A. North.

<>. What do you call north uu that map?

A. No, I was living east; I was living up the Canyon.

(J. Will you point out about where on the map you

liv(Ml at that time, Judge, if you can?

A. I was living about in here (indicating).
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Q. Do you remember what yon were doing on that

particular night? A. Yes, sir.

Q^ What?

A. Well, I was in bed and asleep up to about twelve

o'clock. I

Q. And then w^hat occurred?

A. I was called by a couple of boys about twelve or

a little after and they told me that there had been a —
Q. Do you know who the boys were, Mr. Osgood?

A. One of them was Mr. Oronin's boy, and the other

one—I don't know w^ho the other boy was.

Q. Go ahead.

A. And they told me that there had been a man run

over on the track between there and Black Bear.

Q. What, then, did you do, if anything?

A. Well, I got up and dressed and they had a lantern

witfi them and they showed me up to w^here the man

was lying on the track and about that time the train

wias coming down around that rocky point?

Q. From above? A. Yes, sir.

Q. Will you go ahead and tell whether you saw this

man and if so what occurred?

A. I saw the man lying there.

Q. Where?

A. Well, on the left-hand side of the track; prob-

ably ten or fifteen feet from the track.

Q. Whereabouts with reference to the point where

the road comef^ down to the track? Eight next to the

rockcut?
;
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A. About iu there (indicating-), jxnoi i;ov oCI

Q. Explain wliere that is. - •

A. Well, that liesi a little east of what is known as

Mr. Hubbell's house.

Q. And which direction from the track?

A. On the north side of the track; it was on the

north side of the track.

— Q. And where ivith reference to that road or wagon

road?

A. It was in about the middle of the wagon road.

It may hare been a little north of the middle of the

wagon road.

Q. Did you look at the man? A. Yes, sir.

Q. Oould you see who it was?

A. Well, it was rather dark in there.

Q. It was dark? A. Yes, sir.

Q. What means did you take to find out who it was?

A. We struck a match.

Q. In his face? A. Yes, sir.

Q. How close were you to him at that time?

A. Oh, we was bending right oyer him; probably

within—Oh, probably within a foot or twenty Inches.

Q. Did you know IVIr, Jones prior to that time?

A. Yes, sir.

Q. Uow well?

A. Well, I have known him well enough to speak to

him every day.

Q. Did you know him well enough to recognize him

when 3*ou saw him? A. Yes, sir.
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Q. Two feet away? A. Yes, sir.

Q. Just tell the jury iu a word what you found.

A. Well, we found him lying there on his—his head

was resting on his left arm and when we first went up

to him he seemed to be insensible, and we waited there

a few; minutes and he came to consciousness and I asked

him his name. lie said his name was Jones, and he

asked me if my name wasn't Osgood and I told him yes.

Be told me to rub his foot. And so I suggested to

those that were standing there that we had better get

him under cover. I went into Mrs. Felz' house and

woke her up and so we took him down there and Mr.

Sweisgood went for the car.

Q. In the meantime did you look to see what he had

with him, on his clothes or in his pocket?

A. Not at that time; no.

Q. Did you know whether he was seriously injured

or not?

A. Well, I presumed by what he said that his leg

was injured.

Q. I didn't know how badly his leg was injured.

Q. What did you find on his person, if anything?

A. Well, when we loaded him on the car why he had

something in his pocket that felt like broken glass, I

presume. '

Q. Broken glass? A. Yes, sir.

Q. Did you see that? A. Xo, sir; I didn't.

Q. Feel it? A. Yes, sir.
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Q. Did you ever see bim again after that?

A. Yes, sir.

Q. When?

A. I saw him at Providence Hospital.

Q. Where? A. In the city of Wallace.

Q. And when was that?

A. Oh, probably a week or ten days; it might have

been two weeks afterward.

Q. Were you talking with him at that time?

A. Yes, sir.

Q. Was he then rational? A. Yes, sir.

Q. Conscious? A. Yes, sir.

Q. I will ask you whether or not at that time he

stated to you that he heard the train but didn't get out

of the way, or something?

A. I asked him if he had any idea how he got hurt,

and he told me that he heard the train coming and he

stepped to one side and something hit him, but he didn't

know what it was.

Q. You are familiar with the trains running up and

down that canyon, I presume? A. Yes, sir.

Q. Having lived there for that period?

A. Yes, sir.

Q. Take one of those upbound trains heavily laden,

two or three coaches and an engine; what, if any, noise

do they make coming up the hill?

A. Well, they generally shook the whole country be-

cause the country in there was more or less of made
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ground and it was a ])rt'tty lieavy grade and very heavy

engines.

Q. About how far on a reasonably quiet night, about

how far do you think you could hear them up the draw

there? A. Oh, you could hear it a thousand feet.

Cross-examination.

(By Mr. GRAY.)

Q. Where have you been working?

A. I have been working at the Treadwell Gold Mines.

Q. Who procured you to come and be a witness at

this trial? A. Who secured me?

Q. Yes. A. The Northern Pacific Company.

Q. Just state to the jury what they paid you for com-

ing. A. They haven't paid me anything at all.

Q. What are they going to pay you, what is your

arrangement with them?

A. My expenses and

—

Q. And what else?

A. And my transportation.

Q. Your expenses and your transportation?

A. Yes, sir.

Q. Do you swear to the jury that that is all you are

to receive for coming here and testifying in this case?

A. All that I know^ of.

Q. Have you had any promises of anything further?

A. No, sir.

Q. Haven't you been promised that you would be

paid for coming here?



366 Northern Pacific Railnay Company

(Testimony of O. W. Osgood.)

A. I have been promised that I would be paid my ex-

penses and my transportation.

Q. But yon get nothing for the time that yon are off

from work? A. No, sir.

Q. Yon are not a rich man, Mr. Osgood?

A. No, sir.

Q. You could afford to leave your work and come for

your expenses and testify here?

A. My family is living in Spokane.

Q. As a matter of fact, they are going to pay you

for coming, aren't they, pay you for your time?

Mr. BUNN.—We admit that we will.

Mr. GRAY.—Well, he just denied it a moment ago.

Mr. BUNN.—We are not asking people to come for

their expenses. He means we are not going to pay him

extra time. He don't mean we are not going to pay him

witness fees.

Mr. GRAY.—The jury knows what he testified to.

Q. When was the first time that you knew that this

was Harry Jones that was injured, when you asked him

his name there?

A. When we found him lying there in the road.

Q. When you asked him his name?

A. Yes, sir,

Q. You swear that positively? A. Yes, sir.

Q. So that then you say you struck the match?

A. No, sir, afterwards.



' vs. Ilan-ji aS'. Junes. 367

( Testimony of O. W. Osgoodi.)

Q. After jou struck the match? A. Yes, sir.

Q. And it was from the fact that he told you his

name was Jones that you knew who it was?

A. Yes, sir.

Redirect Examination.

(By Mr. BUNN.)

Q. I want to ask one more question that should

have been asked on direct that Mr. Babb called my at-

tention to. Look at this pliotograpli, Mr, Osgood; just

look at the photograph Exhibit "B." Do you recognize

that picture? A. Yes, sir.

Q. As being the locality at which the man was

struck—or found rather? A. Yes, sir.

Q. Did you notice what was on the ground at about

the place where you found Mr. Jones?

A. A very light snow.

Q. What marks, if any?

A. Well, we saw about from the corner of this fence

here (indicating)

—

Q. Which fence?

A. The corner of Mrs. Felz' fence and I should think

in a direct line behind that post (indicating) a mark that

was made; on the inside of the rail—oh, probably eight

or ten inches, that extended along 52 paces from here

(indicating) over to there (indicating), and Vv'here we

found the body lying it made an almost right angle turn

right out.
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Q. Now, where on this pictnre did that line or marki

commence?

A. The mark commenced about near the corner of

that fence and about behind that pole.

Q. Behind that telegraph pole as near as you can

tell?

A, Yes, from the line of vision over here.

Q. Did that mark, or any mark, extend away up in

front of this house where these crosses are made?

A. No, sir.

Mr. BABB.—Which corner is that, the southeast cor-

ner?

Mr. BUNN.—Which corner of the yard is it?

A. I mean down in the lower corner here (indicat-

ing); on the lower part of her fence.

Q. The southerly and easterly corner?

A. Easterly, southeast corner.

Excused.

R. P. WETZEL, sworn on behalf of defendant, testi-

fied as follows:

Direct Examination.

(By Mr. BUNN.)

Q. You may state your name to the jury, please, Mr.

Wetzel. A. R. P. Wetzel.

Q. Where do you live? A. Black Bear, Idaho.

il. How long have you lived up at Black Bear?
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A. About four jiiid a, half ^^ears.

Q. What is your business there?

A. Saloon-keeper.

Q. How long have you been^ in the saloon business?

A. I haven't been in the saloon business myself but

a month, but I was tending bar at the time of the acci-

dent, i

Q. How long did you live up there at Black Bear?

A. I have lived there all the time I have been in the

Coeur d'Alenes, four and a- half years.

Q. Lived in the canj^on about four and a half years?

A. In Black Bear, yes, sir.

Q. Pretty familiar with the situation and locality?

A. Yes, sir.
'

Q. Do you know Mr. Jones, the plaintiff?

A. Yes, sir. '

Q. How long have you known ^Ir. Jones?

A. Well, I wasn't very w^ell acquainted with Mr.

Jones until about a month before the accident.

Q. How well did you know him at the time of the

accident?

A. Well, I knew him when I would see him, is all.

Q. How often did jom see him and where and under

what circumstances.

A. Well, he would come into the saloon once in a

while. That is about the only time I w^ould see him.

Q. You got acquainted with him personally so that

you would recognize him?
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A. Kot exactly acquainted with liim either.

Q. What, if anything-, did you know about this acci-

dent?

A. Well, the first I knew of the accident was when

Mr. Oonin and another young fellow, I don't remember

his name, came up to the saloon and told me that there

was a man knocked off the track down at the Frisco;

and it was about locking up time and I Icxked up the

saloon and went down; and when I got down there he

was lying in the road next to the railroad track, and

some one said that we ought to get some blankets and

quilts to wrap him up in to take him somewhere. I

told them I would go back up to where I was rooming

and see if I couldn't get something to wrap him up in.

And I went back up and while I was gone they had

taken him into this house. During this time some of

the boys went after the car and when I got back the

ear was there and I helped put Mr, Jones on the car

and helped to take him to Providence Hospital in Wal-

lace.

Q. Did you see him wlien you got there to where he

laid first? Did you look at him? A. Yes, sir.

Q. When was the next time that you saw him?

A. The next time I saw him was when they were

taking him out and putting him on the car.

Q. Did you go down to the liospital with Mr. Jones?

A. Yes, sir.

Q. On the car? A. Yes, sir.
;
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Q. What liosi)ital did you ^o to and where?

A. To rrovidence Hospital in Wallace.

Q. You went np to the hospital with him and then

how long* did yoii stay with him there?

A. Well, we stayed qnite a while.

Q. Who was with you first, Mr. Wetzel?

A. When we went down on the car?

Q. Yes; when you got to the hospital; you, Mr. Jones

and who else? A. Mr. Cook and Mr. Hindman.

Q. W^ho is Mr. Cook?

A. He was a miner there in Black Bear.

Q. Who was Mr. Hindman?

A. He was working outside at the Standard mine.

Q. Do you know w^here he is now?

A. I couldn't tell you. I have heard he is in Cali-

fornia.

Q. Well, go ahead and tell what you did there and

how long- you stayed.

A. Well, we took him up iu the hospital and of

course w^e expected to fiud a doctor there, expected

Doc. Stone, but there was no doctor there and we tele-

phoned to him to his residence.

Q. To whom?

A. To Stone, Dr. Stone; and we got no answer and

we waited until over an hour for this doctor and finally

Mr. Cook and I went down to see what w^e could do,

to go down to central offlce in town, and there we called

up Dr. Stone, and he said he had been out quite a num-
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ber of nights and he coiikln't come up. So then we got

Dr. Lehman and then it was almost another hour before

they were ready to set the limb.

Q. Go ahead and tell what you did.

A. And we stayed there, the three of us, Mr. Cook,

Mr. Hindman and myself, until the limb was set and

Mr. Jones was put into a room.

Q. Until what time? Giye us an idea about the

hour.

A. About four o'clock in the morning or something

like that.

Q. Then did you leaye? A. Yes, sir.

Q. Did you haye any talk with Mr. Jones during that

time? A. Yes, sir.

Q. When was that?

A. It was just before the limb was set in the hos-

pital.

Q. After 3'ou had got there to the hospital that

morning, was it? A. He

—

Q. Wait a minute. Don't tell what he said. Just

answer the question. AVas it after you got to the hos-

pital that morning? A. Yes, sir.

Q. I will ask you if at that time he said to you in

the presence of yourself, Mr. Cook and Mr. Hindman,

that he w^as Ayalking up the track and heard the train

coming and got off the track and out of the way of the

train and then slipped back, or staggered back and was

hit by it? A. That is what he told me.
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Mr. FORNEY.—Wait a miuiite. We object to that.

The proper foundation has not been laid.

Mr. BUNN.—I don't think it is necessary to lay any

foundation at all, Mr. Forney, but I did ask it purposely

to warn the plaintiff.

The COURT.—Did you ask this of the plaintiff?

Mr. BUNN.—I did, but I don't consider it necessary.

Mr. FORNEY.—We don't remember that you put

that question to the plaintiff.

Mr. BUNN.—I did put it to the plaintiff.

j\Ir. GRAY.—The name of the witness and where and

when?

Mr. BUNN.—The name of the witness and when and

Where. It is not necessary to put it to a, party to the

action, but I did do that.

The COURT.—I suppose you would have to ask him

that. The question as you ask it here would be a. lead-

ing' question except it be put in order to impeach the

witness.

Mr. BUNN.—I understand that would be the proper

form for an impeachimg ques-tiou, whether he said that

or that substantially.

The COURT.—If you asked the plaintiff that it is all

right. I don't remember that you asked the plaintiff.
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Mr. BUXX.—I did, and if tliere is any question about

it, I will leave it to the record.

The CO.URT.—No, it is not necessary.

Mr. BUXX.—But I took particular pains to ask the

witness where he said that. What is your answer?

A. He did tell me.

Mr. FORXEY.—Let the reporter read the question

and answer.

(Question and answer read.)

Mr. BUXX.—Mr. Wetzel, did you hear that train that

night, this particular train, at all? A. Yes-, sir.

Q. When did you hear it?

A. When it came by.

Q. Going up or down? A, Going up.

Q. Where were you then, sir?

A. I was in the saloon.

Q. Where, at Black Bear?

A. Black Bear saloon.

Q. How far from the track?

A. About twelve feet.

Q. What did you hear of the train? What was it

you heard?

A. Well, the exhaust and the noise of the train run-

ning.

Q. The exhaust? A. The exhaust of the engine.

Q. How far could you hear it that night?

A. Oh, I couldn't say.
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Q. What, if anytliing, did you find on Mr. Jones in

Lis clotliing or on him at the hospital?

A. Well, they had to cut the clothes off of him and

in his clothes when thev were throwino; them around

we found two broken flasks in his pockets.

Q. You didn't examine him up at Mrs. Felz or up

around there to see what he had, did you?

A. No, sir.

Q. But this was done at the hospital?

A. Yes, sir.

.

Cross-examination.

(By Mr. GRAY.)

Q. ]Mr. Wetzel, what was Mr. Jones' condition when

you first saw him? Was he in the least under the in-

fluence of liquor?

A. I couldn't say as to that,

Q. Could you say that he wasn't?

A. I couldn't say either; I don't believe.

Mr. BUNN.—I don't think that is proper cross-exam-

ination. We haven't examined him about that?

Mr. GRAY.—Yon are trying to bring in that he had

something. Do you recognize that signature (showing

paper to witness)?

A. Yes, sir.

Q. Whose is it? A. Mine.

Q. Is that your affidavit? Look it through and see

if you swore to those facts? (Hands paper to witness.)

A. Yes, that is mine.
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Q. When was this affidavit made? Just state when

it was made? A. The 19th day of April, 1904.

Q. About two months after the accident. And

when you stated that he was —

Mr. BUXX.—Just a moment. I would like to exam-

ine this before you examine him.

Mr. GRAY.—All right. He has admitted that it is

his affidavit. I am uot introducing that in evidence. I

will question him and then you may examine it.

Mr. BUXX.—I liave a right to examine it. It has

been shown to the witness.

Mr. GRAY.—I have a right to examine the witness

and to inquire coueerning this paper. Then if I offer it

in evidence I will turn it over to them to examine it

Just let me have this please. I ask your Honor's ruling.

The COURT.—They have a right to look at the paper,

Mr. Gray, with a view of seeing whether—you examined

him concerning the contents of the paper.

Mr. GRAY.—If I asked the witness anything —

The COURT.—I am speaking, Mr. Gray, of their right.

I think tliey have a right.

;Mr, GRAY.—I have no objection to their seeing it

you know.

^fr. BUXX.—Apparently not. <

^\v. (tRAY.—Anything that is in there, they can have

all the satisfaction they can get out of it.
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The OOUIiT.—One moment, gentlemen. We will not

have so nnuh eontroversy about this paper. That will

be pro])ei' when yon get to the argument perhaps. We
will not discuss it now.

Mr. GRAY.—In the meantime I will ask him two or

three other questions while they are studying it. Q.

W^hat are you receiving for coming down here, Mr. Wet-

zel? A. Nothing only my expenses.

Q. That is all?

A. That is all that is promised me.

Q. W^hat else were you to receive for coming?

A. I suppose witness fees.

Q. Is that all? A. That is all.

Q. Didn't you state to me night before last in the

Moscow hotel in this city that you w^ere to receive ten

dollars a day for coming?

A. No, sir, I didn't say that I was to receive it.

Q. That that is what it would cost to get you down

here?

A. No, sir. I was telling you that my time ought to

be worth ten dollars a day, but that never cost me any-

thing.

Q. It is pretty generally understood between you

that that is what you are to get, isn't it?

A. No, sir.

Q. When you state in here that when you first saw

Jones after the accident "said Jones was sober and not

in the least under the influence of liquor"

—
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Mr. BUNN.—I object to the question. He is reading

from the affidavit. It is not admissible and it lias not

been offered in evidence. It is not admissible in evi-

dence to commence with. It has no bearing upon any

examination that has been entered into. I suggest that

it be submitted to the Court.

The COUKT.—It is a question Avhether he is contra-

dicting himself.

Mr. BUXN.—He is reading from the affidavit, if your

Honor please.

The COURT.—That may be true, but the affidavit

might be read. This witness has testified here some-

thing about the condition of the plaintiff as to his

sobriety. That is a statement concerning that and you

may examine the witness concerning his prior state-

ment whether it be true or otherwise. There is no

question about his right to examine the witness as to

his prior statement concerning the matter that he has

testified to here. He has testified here to something as

to the condition of the plaintiff, as to his sobriety.

Mr. BABB.—He said he didn't know whether he was

drunk or not drunk.

The COURT.—He has made a prior statement with

reference to that.

3Ir. BABB.—That is nothing that contradicts it.

The COURT.—He may examine him with reference

to his prior statement.
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Mr. GRAY.—Very well, I will ask yon if when yon

swore to tliat on tlie lOtli of April, 1904—the affidavit

fnrther states that when he first saw said Jones after

the accident said Jones was sober and not in the least

nnder the inflnence of liquor, if yon were telling the

truth, if that is correct?

A. Well, the statement that I made was in this way:

I remember this.

Q. Answer my question.

The COURT.—Let him answer that question.

A. I signed that.

Mr. GRAY.—Is that correct?

A. I signed that affidavit. That is my affidavit.

Q. And your swore to that statement?

A. Yes, sir. >

The COURT.—He has a right to explain the state-

ment if he made it under any circumstances which mis-

led him, he has a right to explain.

A. I told him that the condition the man was under,

and it was supposed he was badly hurt —
Mr. BUNN.—Whom did you tell that?

A. I think it was Mr. Featherstone, I don't know

just who the affidavit was made by now; I have forgot-

ten; that I couldn't tell whether he was drunk or sober

then, and that he was shaking with cold; was very cold

and numb, and that I couldn't say whether he was drunk

or sober, and I couldn't say he was drunk, and I couldn't

say he was sober.
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Mr. GRAY.—Was your signature attached to that

affidavit after it was written? •

A. Yes, sir; that is my signature.

Mr. GRAY.—I will offer this affidavit in evidence.

Mr. BUNN.—I have no objection whatever to it.

Mr. GRAY.—I will ask to read it to the jury.

"State of Idaho, ^
Iss.

County of Shoshone. J

R. P. Wetzel, being first duly sworn, deposes and says:

That he is a citizen of the United States, over the age

of twenty-one years, a resident of Black Bear, in the

County of Shoshone, State of Idaho; that he is well ac-

quainted with Harry S. Jones, who was injured by being'

struck by a train on the Northern Pacific railway track

between Gen and Black Bear on the Burke branch of

said railroad on the night of the 4th of February, 1904^

that affiant was one of the parties who took said Jones

to Wallace to the hospital on a hand car; that when

affiant went down to where said Jones was thrown off of

said track by said train he found him lying beside the

track in the snow and he was shaking with cold. Af-

fiant further states that when he first saw said Jones

after the accident said Jones was sober and not in the

least under the influence of licjuor. (Signed) R. P.

Wetzel.



vs. JfniTi/ SI. Jour.9. 381

(Testimony of R. P. Wetzel.)

Signed before nie tliis lOtli day of April, 1004.

(Signed) ROBERT H. FEATHERSTONE,"

—and with the seal attaelied.

I ask that that be marked Exhibit ''11."

Mr. BUNN.—My only objection ij? that it is immater-

ial, the witness not having said anything about the man

being drunk. \

The COURT.—My recollection is that the witness tes-

tified on that subject, and I think the record will sustain

me; that the question was asked him concerning his

condition, and he testified as I recollect it that he didn't

know whether he was or not. For that reason this

afBdavit is admitted.

Mr. BUNN.—I am sure I did not ask him any ques-

tion as to whether he was drunk or not.

The COURT.—Well, you may not, but that is my rec-

ollection. '

Mr.GRAY.—What was his condition at the time you

say he made this statement to you in the hospital on^

that morning, was he suffering?

A. He was suffering somewhat, yes.

Q. His leg had not yet been set?

A. No, sir.

Q. It was an hour or so since the accident?

A. Yes, it was longer than an hour or so because the

time it took to get down to Wallace.
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Q. Three or four hours? A. No, sir.

Q. Two or three houre? A. No, sir.

Q. A couple of hours?

A. An hour and a half or two hours.

Q. He had had no medical attention in the mean

time?

A. Had either of hisi legs' been bound up?

A. No, sir. He had ore on his knee.

Q. Was he not partially delirious that morning?

A. No, sir; not before they gave him chloroform.

Redirect Examination.

(By Mr. BUNN.)

Q. Did you say anything or intend to say anything

on your direct examination to the effect that this man

was drunk or sober? A. No, sir.

(At the direction of the Court the reporter read the

part of the direct examination of this witness concern-

ing the matter above referred to.)

The COURT.—I will say that if the first testimony

about that statement was brought out upon cross-ex-

amination I will then have to sustain the objection in

regard to that affidavit amd everything concerning it be-

cause you cannot ask questions on the cross-examination

and then turn around and contradict the witness.

Mr. GRAY.—I am inclined to think, your Honor, that

that was fii'st brought out on my cross-examination.
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The COUIIT.—If that is true I will siistaiu the objec-

tion.

Mr. GRAY.—Let me say, your Honor

—

The COURT.—No, Mr. Gray, I have made up my mind

on that amcl I will have to reject the offer of that affida-

vit and all testimony concerning it and it will be

stricken from the record and the jury will be instructed

to disregard it and no argument can be made upon it.

Witness excused.

OHARLES T. HUBBELL, sworn on behalf of defend-

ant, testified as follows:

Direct Etxamination.

(By Mr. BUNN.)

Q. State your name.

A. Charles T. Hubbell.

Q. Where do you live?

A. I live in Frisco, Idaho.

Q. How long have you lived up there?

A. I have been in Ftisco and Black Bear for four

years and a half.

Q. What is your business? A. Miner.

Q. What capacity, any particular work in the mines?

A. Well, I am supposed to be a shaft man now, yes,

sir. I

Q. Are you a married man? A. Yes, sir.

Q. How long have you been married?

A. Seventeen years.
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Q. Got any family?

A. Got a wife and three children.

Q. You live at Black Bear, did you say?

A. I live at Frisco.

Q. That is near where this thing occurred?

A. Yes, sir.

Q. How near to the track do you live?

A. Well, at that time I was living, I should judge,

about 75 feet.

Q. At the time of the accident? A. Yes, sir.

C^. Which direction from the Frisco platform did you

live?
I ,

' 'i\ ^

A. Well, that is on the north side of the track and

east '

Q. How far east toward the rockcut?

A. Well, I should judge it was about 450 feet; some-

thing like that.
j

Q. Near Mrs. Felz?

A. Yes; I lived just across the wagon road from Mrs.

Felz, a little east.

Q. What kind of a wagon road is that?

A. Well, it is a county road.

Q. Was that a good road?

'A. Why it is a road that the wagons travel along

u\} through that part of the town.

Q. How far from the track is Mrs. Felz house, if you

know?

A. Well, I should judge it was about eight feet.

That would be my judgment, six or eight feet.
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Q. 'Plenty of room for a man in between the track

and fence? A. Yes, sir.

Q. Where were you on the night of the 4th of Feb

ruary? . :,'..! !i
|

A. I was at home at Frisco.

Q. What w'ere yon doing during the evening?

A. Well, I don't know as I was doing anything in

particular. I had been at work and came home and f

was home with my family.

Q. What were you doing along about midnight?

A. I was in bed.

Q. Did you hear any trains come up on the N. P. that

night?

A. Yes, I heard a train come up that night.

Q. About what hour, Mr. Hubbell?

A. Well, it was about 11:40 when the train went

past my house.

Q. What did you hear about it? How do you know

the train went past your house?

A. Well, sir, I heard a whistle and I jumped out of

bed quick, and I didn't know just what it was, you know,

a special; I couldn't tell how it came to be whistling

that time of night you know, and I jumped out of bed,

and I had a light; a high, low light in the room lighted,

and I drew the curtain and I could see the train going

by, and I went to the window and looked and seen it

was a passenger train and I walked into the other room

and saw what time it was, and it was twenty minutes—

or 11:40.
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Q. How long before you saw the train through the

window was it that you heard the whistle? A half a

minute or an instant?

A. It was a moment, you might say; yes.

Q. What kind of a whistle was that, Mr. Hubbel?

A, It was a long whistle.

Q. Did you hear that train any other times?

A. Passing up and down the canyon, you mean?

Q. Did you hear that particular train whistle, yes,

any other time? A. No, sir.

Q. Just this one whistle in front of your place?

A. Yes, sir, in front of Mrs. Felz' house.

Q. How far is that from where they said the acci-

dent occuiTed?

A. Well, it was right about the place where they

claimed it happened.

'Q. A hundred feet or so?

A. Well, yes; right about along there.

Q. Did you hear this train before you heard the

whistle? A. No, sir.

Q. Did you hear it coming? A. No, sir.

Q. Did you see it?

A. No, I didn't hear it until I heard the whistle.

Q. When you looked out of the window did you see

it? A. Yes, I seen it then.

Q. How far were you from the track?

A. I should judge about 75 feet. I never measured

it, but that is my estimate.

-Q. What could you see of the train?
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A. I could see the coaches pass the window when I

went and pulled the curtain back.

Q. Did you see the lights in the coach windows?

A. No, the engine had passed.

Q. Did you see the lights in the coach windows?

A. Yes, sir.

Q. Just like a regiilai' pawsonger train going by?

A. Yes, sir.

Q. Could you see it plainly?

A. Yes, I could see it plainly.

Kl Do you know whether it stopped at Frisco or

not? A. No, sir, I couldn't say.

Q. What kind of a night was it?

A. Well, it wasn't a bright night; I would call it

cloudy, a kind of a cloudy night.

Q. You are a miner? A. Yes, sir.

Q. What kind of work is mucking among miners

now?

A. Mucking is a man that uses a shovel picking up

ore and w'aste. In the stopes, you know, they chute

dowm the ore onto the floor and of course they sort the

waste from the ore and they throw the waste in the

corral. That is the place where it has been worked out

below and they use it for a corral, filling in, and the ore

if it is close enough to do so they throw it into the

chute, and if it ain't they throw it into a wheelbarrow

and dump it into the chute.

Q. Among miners what sort of men do you select for

muckers?
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A. Of course there are joshes among all classes of

people and of course v.o aU tV.c:r. roundheads, weak

backs and soft heads.

Q. Weak backs?

A. Strong back, I mean, and weak mind.

Q. Mind? A. Yes, sir.

iQ. They don't do this with their minds, do they?

A. I don't see many of them doing it with their

minds.

Q. How long have you been mining, did you say?

A. I have been at that one place four years and a

half,

Q. Did you ever do any mucking?

A. Mighty little.

Q. Why not?

A. Well, I don't know why it was; I always had a

little better job, that is all.

Q. What is the wfork of sorting ore, if you know?

A. Sorting ore is where you pick out the pure ore

where there is no waste to it, and it is sometimes put

in sacks and taken out of the mine that way and other

times it is put in the chute and drawn up in the cars

and sent out in the cars.

Q. What is the work with a hoist?

A. The hoist, well, they use that in the mines to hoist

timbers, hoist muck and one thing and another like that,

tools and timbers.

Q. Just a word about the cars coming down the can-

yon on this track. Are there many mines up there?
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A. Yes, there are four or five niiues np there in

operation.

Q. And when a person is injured in a mine, for in-

stance, how do the}'' get him down to Wallace?

A. They take him dowtn on the push car, what we

call the push cars.

Q. How often does that occur with those push cars,

going down with somebod}' that is injured?

A. Sometimes it will be three or four a week, maybe

half a dozen, and) then maj^be it will be a couple of

weeks before anybody comes down,

Q. And they are taken down by gravity, down the

steep grade, do they? A. Yes, sir.

Q. During the night or day principally, or any time?

A. They come down both times, both night and day.

Cross-examination.

(By Mr. FORNEY.)

Q. You say that wihen you heard this whistle you

jumped up and ran out and looked through the window?

A. I just stepped there to the window, yes, sir.

Q. Did you ever do it before?

A. Yes, I have done that before.

Q. Did you do that every time you heard a whistle?

A. Oh, no, sir.

Q. When did you do that last?

A. When did I do that last?

Q. Yes. A. I don't know.

Q. The day before? A. No, si,r.
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Q. Two days before?

A. I might have done it a week before.

Q. Maybe a month before?

A. Maybe a month before.

Q. Did you ever do it since?

A. Yes, I have done it since.

Q. You always get up and run to the window?

A. No, sir, not always. The train is later some-

times, you know. The train don't go up at the same

time always. There is freights goes up and there is

passenger trains goes up.

Q. Did you ever see a freight go up at night?

A. Yes, sir.

Redirect Examination.

(By Mr. BUNN.)

Q. How many of them?

A. The O. 11. & N. has a freight that goes up about

nine o'clock every night.

Q. Does the O. R. & X. run specials up there too?

A. Kot specials. Just to haul logs and lumber.

Q. Is there any regular train on the O. R-. & N. about

midnight?

A. No, sir, not that I know of.

Q. There are no special trains on that track about

midnight then? A. No, sir.

Q. You would know it if there were, wouldn't you?

A. Yes, sir.

Excused.

Defendant rests.
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PLAINTIFF'S REBUTTAL.

HARRY S. JONES, the plaintiff, recalled in rebuttal,

testified as follows:

Mr. BUNN.—If your TTonor pleases, I want to make

a statement. I learned something regarding state-

ments made by the plaintiff about how the accident oc-

curred just yesterday, and I telephoned to Mullan^

Idaho, for a witness, one of those gentlemen whom Mr.

Wetzel said was present at the hospital when he made

the statement, and that witness responded that he

would get an O. R. «fe N. train, drive to Wallace by rig

and get the O. R. «& N. train that afternoon and get in

here at 9:30 to-night. So that I merely state that in

the event that the case does go on until adjourning time

this afternoon, before it is finished I would like to have

the privilege of putting, that witness on the stand. It

won't take five minutes.

Mr. GRAY.—There is no probability that we will

take more than five minutes in rebuttal.

The OOURT.—Very well.

I Direct Examination.

(By Mr. GRAY.)

Q. Mr. Jones you heard the statement made by Mr.

Osgood that you stated to him, about a week or ten days

after the injury to» you that you saw the train coming,

and tried to get off the track and something hit you as

the train went by? You hoard that statement made

bv Mr. Osgood? A. Yes, sir, I did.



392 'Norihcrn Pacific Raihcaij Company

(Testimony of Harry S. Jones.)

Q. Substantially. Did you eyer make siicli a state-

ment?

Mr. BUNN.—I object, because that has already been

denied by the plaintiff upon cross-examination. Yoti

can't put in rebuttal on that.

The COUET.—That was the statement, I think.

Mr. BUXN.—That was the statement that he made,

and the plaintiff denied making it. Xow, what is the

use of going ahead with this case and haying him deny

it again on rebuttal?

The COURT.—Ko, you can't do that. That was the

statement of the two parties contradicting each other.

That is all. It wouldn't make it any stronger to state

it again.

Mr. GRAY.—I would like to ask one more question.

Did you eyer haye any conversation with Mr. Osgood

at the Providence hospital at any time after your in-

jury?

A. No, sir, not relating to how the accident occurred.

Mr. BUNN.—I object to any testimony except yes or

no to that question. I move to strike the answer of the

witness.

The COURT.—Well, he has not made any answer yet.

Mr. BUNN.—He made something besides yes or no.

The COURT.—He didn't finish any sentence. There
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is notliiiig- to strike out because he hadn't a chance to

say anything. You objected and he stopped.

Mr. BUNN.—He made an answer, your Honor.

The COURT.—What did he say, ]Mj\ Reporter?

( Answer read by the reporter.)

Mr. BUNN.—^That question requires a categorical an-

swer, yes or no; nothing more nor less. I move to strike

it out. I

The COURT.—Strike it out.

Mr. GRAY.—^Mr. Jones, were you suffering great pain

or any pain while you were at the hospital after you

were brought there on that morning before your wounds

were dressed?

A. Yes, I certainly was.

Excused.

T. P. CRONIN, recalled for plaintiff in rebuttal, testi-

fied as follows:
:

Q. Mr. Cronin, you stated that you were one of the

young men who called Mr. Osgood? A. Yes, sir.

Q. From his bed after the accident?

Q. And asked him to go up there to the point of the

accident with you? A. Yes, sir.

Q. Did he go up with you?

A. Just a little after.

Q. Do you know whether or not Mr. Osgood was told

who was injured prior to going up? A. Yes, sir.
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Q. Wlio told him and where and in whose presence?

Mr. BABB.—I object to that, your Honor, please, on

the ground that there was no foundation laid for con-

tradicting Mr. Osgood.

Mr. GRAY.—I asked Mr. Osgood the question dis-

tinctly twice, if he was absolutely certain and would

be positive that he didn't know until he struck a match

and Jones told him.

The COURT.—You asked him what, did you say?

]Mr. GRAY.—I asked him if he Avas sure he did not

know who it was that was injured until Jones spoke to

liim and told him his name was Jones.

The COURT.—Now, what do you ask this witness?

:Mr. GRAY.—I asked this witness if he didn't tell

Judge Osgood who it was that was injured?

Mr. BABB.—I object also on the ground that it is im-

material.

The COURT.—The question is, is that a material is-

sue in the case, ^Fr. Gray? Contradiction on an imma-

terial issue is not necessary. Objection sustained.

riaintiff rests.

3.[r. r>rXX.—If your Honor please, at this time I sug-

gest that the jury be excused to do as they choose dur-

ing the making of the motion that the defendant desires

to make, and during the argument of that motion, and

the rulini>- on the motion until they are called to return.
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The COURT.—I don't know of any motion that you

can malco that the C'onrt would care to listen to argu-

ments upon. This case will go to the jury, if you pro-

pose to ask the Court to take it away, if that is the mo-

tion.
'

Mr. BUNN.—I want to make the motion.

The COURT.—I won't have any argument on the mo-

tion. The case will go to the jury. It will have to go

to the jury under the circumstances. You can make

your motion so as to take your exception, but I don't

care for an}- argument on it at all.

Mr. BUNN.—The Court refuses to hear argument up-

on it? A. I do.

Mr. BUNN.—The defendant, both parties having

rested, moves the Court to direct the jury to return a

verdict for the defendant on the ground

—

1st. That the complaint does not state facts sufficient

to constitute a cause of action.

Motion denied by the Court, to which ruling of the

Court defendant by its counsel then and there duly ex-

cepted.

2d. That the opening statement taken together with

the complaint, does not state facts sufficient to consti-

tue a cause of action.

Motion denied by the Court. To which ruling of the

Court defendant by its counsel then and there duly ex-

cepted.

3d. That the evidence introduced at the trial is in-
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siiflficient to support a jndj^nient or verdict in favor of

the plaintiff.

Motion denied by tlie Court, to which ruling of the

Court defendant by its counsel then and there duly ex-

cepted.

4th. That the evidence together with the opening

statement is insufficient to support a judgment, in favor

of the plaintiff, or a verdict in favor of the plaintiff.

Motion denied by the Court, to which ruling of the

Court defendant by its counsel then and there duly ex-

cepted.

5th. That the evidence taken together with the open-

ing statement on the complaint is insufficient to sup-

port a judgment or verdict in favor of the plaintiff.

Motion denied by the Court, to which ruling of the

Court defendant by its counsel then and there duly ex-

cepted.

In stating the grounds particularly upon which the

evidence is insufficient I will not go into detail because

it would be more in the nature of an argument; but I

will say

—

1st. That there is no evidence tending to show neg-

ligence on the part of the defendant, its agents or ser-

vants, or any of them, that there is no evidence from

which an inference might be drawn showing negligence

on the part of tlie defendant, or any of its agents or

servants.

2d. That the evidence adduced by the plaintiff and

all of the evidence in the trial convicts the plaintiff of
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such negligence as would i)r()liibit a recovery on his

part, especially in his failure to look and listen imme-

diately prior to the time of the accident, his own state-

ment on the standings being that he did not look at any

time up to the moment that he was hit except imme-

diately thereat, or at the time.

3d. That the allegations of negligence in the com-

plaint are the failure of tlie defendant to ring the bell

or blow a whii^tle, when the uncontradicted testimony,

which is the direct testimony in the case that that

whistle was blown, the only testimony to the contrary

being that of one or two of the plaintiff's witnesses say-

ing that they did not hear it.

4th. That the plaintiff was walking longitudinally

upon the railroad track upon which and over which he

knew that cars and railroad trains were liable to run

at any time without looking and listening in both direc-

tions, or without any effort on his part to avoid injury

to himself.

5th. That while the plaintiff may not have been liter-

ally a trespasser yet the proof which has been intro-

duced showing that people have walked up and down

on the track and across the track, if it had any effect

would merely make the plaintiff a licensee and nothing

more or less, and that the duty of the railway company

in operating its trains, it being true that they cannot

move out of the way and that he can, is solely not to

wantonly, willfully or carelessly injure the plaintiff or

strike him after realizing and appreciating the danger

which he was in.
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6tli. That there is no testimony in the case showing

that any of the defendant's agents saw the plaintiff,

and that they could not be charged with any negligence,

or any duty until after they saw him and realized that

he was in danger.

The COURT.—I supposed you were going to make a

motion. You are making an argument.

Mr. BUNN.—I am trying to state the grounds, is all.

The COURT.—Make your motion and save the ques-

tion.

Mr. BUNN.—That the contributory negligence of the

plaintiff, his own negligence contributing to the injury,

is such that as a matter of law he cannot recover.

The COURT.—The motion is overruled.

Mr. BUNN.—The defendant excepts to each of the

several grounds.

May 13th, 1905, 9:30 A. M.

Court met pursuant to adjournment.

Mr. BUNN.—If your Honor please, I ask on behalf

of the defendant that we may be permitted to reopen

the case and continue our rest until we can put on the

stand a witness who arrived at 9:30 last night. It will

take about five or ten minutes or less I apprehend; and

I also apprehend that it is the desire of the Court and

jury to let all the light in here that is possible. This

witness arrived at telegraphic request by taking a livery

rig at Mullan, arriving at Wallace catching a train there

yesterday afternoon, getting in here at 10 o'clock last

night. Mr. Ed Cook is the name of the witness.



vs. Harvfi ^. Jones. 399

3Ir. GRAY.—Of course, A'our Honor, I regard it as

purely a matter of discretion as to whether or not your

Honor will allow this witness to testify. It seems to

me that they had the opportunity of having- him here

before. If the order is made I will also ask to have it

include the calling of such witnesses in reply to Mr.

Cook to show his reputation. It will take some time,

because I intend to call such persons as reside in Mos-

cow and in or about Wallace. They know his reputa-

tion.

The COURT.—I would probably have to restrict you

on that, Mr. Gray. I could not sit here all summer, you

know.

Mr. GRAY.—There are three or four who are absent

and some who are here in the courtroom, and it will

take some time to get them.

The COURT.—'Mr. Gray, counsel spoke of this matter

yesterday and I must give counsel credit for having

pushed his case along rapidly. That is a matter that

I almost invariably allow in the interests of justice, and

I feel that it would not be a proper precedent to estab-

lish now to refuse counsel the request. Of course you

would be entitled to any rebuttal that you would have

had if this witness had been called before the case was

closed. The request will be granted. Call your wit-

ness.
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ED. COOK, sworu on behalf of defendant, testified

as follows:

Direct Examination.

(By Mr. BUNN.)

Q. State your name to the jury, please.

A. Ed. Cook is my name.

Q. Where do you live, Mr. Cook?

A. I live in MuUan, Idaho, at present.

Q. How long" have you lived in MuUau, Idaho?

A. Since about the 12th of January.

Q. This last year? A. Yes, sir.

Q. Where did you live before that?

A. Black Bear, Idaho.

Q. How long had you lived at Black Bear?

A. About nine yearsi or ten.

Q. How long have you lived up in the Coeur d' Alene

country altogether? A. About ten years.

Q. What is your occupation?

A. Well I am a carpenter and miner.

Q. A carpenter and a miner. What are you doing

now?

A. I am following the carpenter business now.

Q. Where? A. At Mullan.

Q. For whom?

A. 1 am working for Talbot & Cusick.

i}. What did you do most of the time that you lived

at Black Bear during that nine years?

A. I worked in the mine some time but I did car-

penter work most of the time.
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(Testimony of Ed. Cook.)

Q. Are 3^011 acquainted with the plaintiff in this case,

Mr. Jones? A. Yes, sir.

Q. How long have you known him?

A. I think about three years; three or four years, 1

am not sure.

Q. Are you acquainted with Mr. Wetzel?

A. Yes, sir.

Q. Where were you on the night of February 4th,

1904?

A. I am not positive, but around about that time I

was in Black Bear.

Q. Where were you the nigiht that there is said to

have been an accident to Mr. Jones?

A. I was in Black Bear that night.

Q. What is the first you heard of the accident?

A. Why, some of the boys came up to the saloon and

said there was a man knocked off the track?

Q. What boys?

A. I think it was Pat Haney and Tom Cronin, and

I don't know the other boy. I know but I forget.

Q. Have you seen Mr. Cronin or Mr. Haney here since

you came here? A. Yes, sir.

Q. This morning?

A. No, not this morning.

Q. Last night? A. Yes, sir.

Q. Who were you with when the boys came up there

and told you about it? A. I was with Wetzel?

Q. Mr. Wetzel that is here? A. Yes, sir.

Q. In his place? ^ A. Yes, sir.
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(Testimony of Ed. Cook.)

Q. Then what did you do?

A. Why we went down to where the accident oc-

curred, or where they found the man.

Q. Who went down with you?

A. I don't think there was anybody excepting me

and Wetzel at the time.

Q. Did you find the man? A. Yes, sir.

Q. Whereabouts did you find him?

A. We found him on the north side of the N. P.

track.

Q. At what point, near what place?

A. Oh, I judge it was near fifteen hundred feet above

the Frisco platform, somewhere along there.

Q. Do you bear in mind a rockcut, a rock point that

the track curves around? A. Yes, sir.

Q. Where was it from that, near there?

A. Yes, he was at the lower edge of that rock point

or near there.

Q. Are you familiar with that country and track uj)

along there? A. Yes, sir.

Q. How did you become familiar with it?

A. Well, I have walked over it for about ten years

every day pretty near.

(2. You know where the Frisco platform is, do you?

A. Yes, sir.

i}. Do 3'ou know where Mi's, Felz' house is?

A. Yes, sir.

(>. Was it near there where Mr. Jones laid?

A. I should judge it was 150 or 200 feet above there.
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(Testimony of Ed. Cook.)

Q. Was it near the highway or roadway that is

there? i
' '

I

'
['

A. Yes, right alongside of the roadway, partly in

the roadway, I think, in the wagon road.

Q.. Was there any snow there?

A. Yes, there was some snow there.

Q. About how much? How high was it say as com-

pared with the top of the rail on the railroad track?

A. Well, it watsn't above the top of the rail I don't

think.

Q. It wasn't? A. No.

Q. Was there any snow between the rails?

A. Yes, it was packed down hard, snow and ice.

Q. Do you remember those fences that were along

in front of the houses along there, those picket fences?

A. Well, there is a fence there at Mrs. Felz' and at

the next house.

Q. About how" far are they froim the railroad track,

or were they are that time?

A. I should judge Mrs. Felz' fence was about ten

feet.

Q. State whether there is room for a person between

the track and those fences.

A. Oh, yes, there is room, I think.

Q. For about how many?

A. Well, it must be ten feet, I think, from the rails.

Q. Well, that is all right. That is enough. What

did you then do after finding this gentleman lying there?
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A, We went back up to Black Bear to get our over-

coats' and take liim to Wallace.

Q. Did you speak to ^Ir. Jones before you left?

A, No; I didn't know it was him at the time.

Q. Did you speak to the man that was there?

A. I think we did. I don't remember just who was

there at the time.

Q. Were there several people around or just your-

self?

A. Yes, this young lad there and a fellow that went

to Wallace with us on the hand car.

iQ. You were talking between yourselves, I presume?

A. Yes, sir. •

Q. Did you hear them talking?

A. Yes, sir, I did.

(). How far can you see westwardly down the can-

yon from that point, down the track?

A. Oh, 30U can see a quarter of a mile anyrvay.

You can see from the time the train pulls out of Gem

to that point.

Q. When you got down there that night did you no-

tice any wind or was there any wind?

A. No, I didn't notice any at that time.

Q. Did you notice any afterwards?

A. Yes; when we was going to Wallace we noticed

the wind.

Q. When you were going to Wallace?

Q. What trip was that?
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A. When we were taking tlie man down on the hand

car.

Q. What wind did you notice then?

A. It was blowing snow.

Q. V\liic'h way was' it blowing?

A. Blew in our faces.

Q. In 3'our faces? A. Yes, sir,

Q. Going up the draw?

A. I^p the track, yes, sir.

Q. Are you familiar with that creek that runs near

the railroad track at that point?

A. Yes, there is a river along there.

Q. Now, take it a year ago last winter, along about

the first week in February, how much water was there

in that creek, was it raging or otherwise?

A. Well, at the time of year generally there isn't

much water in the main creek; the high water hadn't

commenced. There wasn't much water I don't think.

Q. Do you know where the overflow is from the main

flume to the mill?

A. Yes, sir; I know where it is.

Q. How far was that from' the point where you found

Mr. Jones, about?

A. Oh, where the water strikes the ground, I think

it is nearly 500 feet.

Q. How far is the creek from that point about?

That is from track, or from the point w^here you found

Mr. Jones. About how far is the creek from there?
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A. Ob, I think it is about 40 or 50 feet, perhaps, from

wh(re thej found Mr. Jones.

Q. What did 3'ou do with Mr. Jones? Go ahead and

tell the jury.

A. When we got back down there Mr, Jones wa's

gone from the place where we first found him, and we

went on down to Mrs, Felz' and they had taken him in

the house; somebody had moved him and taken him in

the house. So they came up with a car and we helped

to put him on the car and take him to Wallace.

Q. Where did you go to?

A. We took him to Providence Hospital.

Q. Who was with you when you went to the Provi-

dence Hospital with him?

A. Well, there was myself, Mr. Wetzel and this man,

I don't know, Hindman or something like that, and a

nurse from the hospital, I think, is all I can remember.

Q, How long after you got to the hospital was it

when the doctor aiTived?

A. Well, it must have been an hour and a half or tAvo

hours^ I think.

Q, Had the patient been given any chloroform or

ether before the doctor got there?

A. Not to my knowledge he hadn't; no, sir.

Q. State whether you and Mr. Wetzel talked with

him during that hour and a half?

Mr. GRAY,—Now, then, if your Honor please, I don't

think there was any foundation laid for statements

made to this witness by Mr. Jones.
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The COURT.—Even if they were not, Mr. Gray, would

that be necessary?

Mr. GRAY.—He was askino- for statements made by

Jones to him at that time. -

The COURT.—Wouldn't he have a perfect right to do

that?

Mr. GRAY.—He stated to your Honor when he

sought to introduce the testimony of Mr. Wetzel on this

point that it was for the purpose of impeaching Jones.

The COURT.—Y>s, as to that witness he did.

Mr. BUNN.—^This is the same conversation; whether

he heard the conversation or not; at the same place, the

same time and the same people.

The COURT.—Anything that the plaintiff may have

said about this case I would say would be legitimate

testimony to introduce.

Mr. BUNN.—Just answer the question, if you had any

conversation with the plaintiff there or if you heard any

conversation?

A. Why Mr. Wetzel —
Q. Just say yes or no v\ hether you did or not.

A. Mr. Wetzel did. I don't know whether I did or

not.

Q. Did you hear the conversation?

A. I heard some things. I don't know whether I

did or not; I didn't pay much attention to it.
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Q. Were you present at the time? A. Yes, sir.

Q. In the same room? A. Yes, sir, in the room.

Q. How long after the accident was that? Or how

long after you found Mr. Jones was it about?

A. Why it must have been an hour and a half.

Q. Now, I will ask you if at that time in the hospital,

there in the room, when Mr. Wetzel and Mr. Hindman

and yourself were present, you heard Mr. Jones say

that —

Mr. GRAY.—Now, just a moment, before that ques-

tion is put in. I think your Honor sees that that is an

improper question. That is not for the purpose of im-

peachment but he is asking the witness if he heard Mr.

Jones make a certain statement. Let him ask him

what Mr. Jones said. Further than that, he has said

that he only heard a portion of the conversation be-

tween Mr. Jones and Mr. Wetzel.

Mr. BUNN.—Does your Honor care to hear from me

on that?

The COFRT.—I don't care for any lengthy argument.

I think I have ray mind made up, but I will hear your

suggestion. •

r.Ir. BUXN.—The question is whether he heard the

pliiintiii make a statement tliat is contradictory of the

statement that the plaintiff has already made upon this

stand; if he hoard liiiii make any statement contra-

dictory to anything he said in this trial the proper way
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is to ask the witness the leading question as to what he

said—whether he said this or not.

The COURT.—I rather doubt that, as you did not lay

the foundation by asking that question concerning this

witness. You did about the other witness.

Mr. BUNN.—Your Honor is mistaken.

The COURT.—I will take my chances on that ruling,

without going into it further.

Mr. BUNN.—I examined the record a little while aso

to see whether this witness named is among those

whose names were called to the attention of the plain-

tiff when he was upon the stand as having made that

remark to them. >

The COURT.—You say you called his attention to

this witness?

Mr. BUNN.—Yes.

.

The COURT.—I do not recollect it so.

Mr. BUNN.—Yes, your Honor.

The COURT.—I thought you called his attention only

as to one witness.

Mr. FORNEY.—^There is one feature, if your Honor,

please; this witness said he only heard part of the con-

versation. He said he did not pay much attention.

Mr. Jones might have qualified that later. He can't

give part of the conversation without giving us the
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whole thing. ^Ir. Jones may have made a statement

and may have qualified it afterwards. This witness

himself says he is not competent.

Mr. BUXX.—I quote from the record, a question to

the plaintiff on cross-examination: "Now, speaking

about the same night of the accident one or two hours

after it occurred, at the hospital, did you tell Mr. Oook

and Mr. Wetzel that you saw the train coming and got

out of its way but that after the train had gone by you

slipped or staggered and that the train hit you some-

how and that you didn't know how."

The COURT.—Is this ]ilr. Cook?

:Mr. BUXN.—This is Mr. Cook.

The COURT.—I will permit it, gentlemen, I thought

it only referred to the other witness. I will overrule

the objection to the question.

Mr. BUNN,—Mr. Cook, at that time and place did

you hear Mr. Jones say that he heard the train coming,

or saw it coming, I don't know which, say heard it com-

ing, and that he got out of its way, or thought he had

gotten out of its way, but that somehow he either

slipped or staggered and was hit by the train? Did

you lu^ai' liini snv tlinf or t]inf in substance?

IMr. FORNEY.—I object to it as immaterial, irrele-

vant, incompetent and not the (juestion that he put to

Mr. Jones.

The COURT.—You modified your question somewhat.
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but I think it is in snbstance tlio question. I will ovor-

rulc the objoction.

Mr. BUNN.—Did yon boar him say that, or that in

substance?
j

A. Why, he said be heard the train. He didn't say

lie saw it that I know of. As I understood him, he said,

"I heard the train and thought I had' got off out of the

way, but I guess I wasn't, for I wasn't out of the way,''

or something to that effect. I wasn't paying much at-

tention.

Cross-examination waived.

Elxcused.

Which was all the evidence offered or received on the

trial of said cause.

Mr. BABB.—If your Honor pleases, the evidence hav-

ing been opened up this morning, it becomes necessary

to renew the motion made last evening.

The COUET.—It may be considered as renewed, and

the same ruling upon it.

Mr. BABB.—I have drafted a motion in accordance

with the rule, and I will hand the stenogTapher a copy.

The COURT.—This is the same motion in effect that

you made yesterday?

Mr. BABB.—Yes, your Honor.

The COURT.—The motion will be overruled.

Mr. BABB.—Let the defendant have an exception sep-

aratelv as to each ground of the motion.
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The COURT.—It will- bo considered as filed and jou

may have it put in proper form.

^Ir. BrXX.—If your Honor pleases, there is an objec-

tion that I wish to put in tlie record at this time. I

called your Honor's attention this morning when I asked

that the case be reopened and that the witness, Ed.

Cook, be allowed to testify to the point upon which I

called him. I object and take exceptions to the remarks

of counsel for plaintiff at that time, showing in the

record to have been substantially as follows: "I will

also ask to include the calling of such witnesses in re-

ply to Mr. Cook as would show his reputation. It will

take some time, because I intend to call such persons

as reside in ^loscow and in and about Wallace. They

know his reputation. The Court.—I will probably have

to restrict you on that, Mr. Gray. I couldn't sit here

all summer, you know. Mr. Gray.—

"

The COURT.—Mr. Bunn, you can't have that. That

is not a matter of record.

Mr. BUNN.—I understand. Mr. Gray's remarks is

all I except to, not to the remarks of the Court.

The COURT.—I meant I would have to limit him as

to the number of Avitnesses.

Mr. BUNN.— I understand, but I am just quoting

from tlH' records. I don't mean to take exceptions to

the remarks of the Court. "Mr. Gray.—There are three

or four who are absent and some who are here in the

courtroom and it will take some time to get them."
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The defendant objects to said remarks, and in view

of the fact that the phiintiff failed to make any effort

to call such witnesses or place any of them on the stand,

and takes exception to said remarks, and asks the

Court to instruct the jury to disregard the same.

The COURT.—Well, so far as that is concerned, I will

instruct the jury, that that witness stands before them

just the same as any other witness. He is not im-

peached at all, and his testimony will be entitled

to the same consideration that that of any other wit-

ness would be. I will so' iustruct the jury, and so in-

struct them now. Of course if counsel had introduced

witnesses to impeach his character for truth and verac-

ity then the jury would consider that. But as no wit-

nesses were introduced, as a matter of course, they

must take his testimony just as they would the testi-

mony of any other witness who stands unimpeached.

That is all.

Mr. BUNN.—The defendant relies upon the same as

an irregularity and takes exception to said remarks of

counsel.
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United States of America,"^

State of Idaho. J

In the Circuit Court of the Vnited i^tates in and for the Dis-

trict of Idaho.

HARRY S. JONES,

Plaintiff,

vs.
r

NORTHERN PACIFIC RAILWAY CO.,

Defendant,

Motion for Peremptory Instruction and Denial.

Now conies the defendant at tlie close of all the evi-

dence of the case and before the argument of the case

to the jury, and demurs to all of the evidence in the

ease, and moves the Court to peremptorily instruct the

jury to return a verdict for the defendant. This motion

is made upon each of the following grounds generally,

to wit:

1st. On the ground that tlie evidence in the case is

insufficient to justify a verdict in favor of the plaintiff.

2d. On the ground that there is no evidence in the

case of negligence on the part of the defendant which

would support a verdict, and if a verdict were rendered

on the ground of negligence it would have to be set

aside for insufficiency of evidence.

3d. On the ground that it appears conclusively,

without any controversy whatever in the evidence, that

the plaintiff with full knowledge of his surroundings,
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of the situation, and of tlio dangers incident there, for

his own convenience entered upon the defendant's rail-

way track and walked for a long' distance thereon with-

out either looking or listening or watching for the ap-

l>roach of a train in his rear, and remained upon the

track until he Avas struck bv the engine, notwithstand-

ing the engine had been for a long distance in plain

sight of him, if he had seen fit to look, and for a long

time susceptible of being plainly heard by him, and

there was nothing to preA'^ent him from leaving the

track, and it further appearing that his eyesight and

hearing were good, and that he was cognizant of such

obstructions to his hearing as waterfalls and adverse

winds, and charged him with the duty of such increased

care as such obstructions would make necessary to his

protection; and because under the evidence disclosed

in the case a verdict for the plaintiff would have to be

set aside because of the plaintiff's contributory negli-

gence being established upon evidence absolutelj' un-

controverted.

4th. On the ground that the uncontroverted evi-

dence in the case clearly and conclusively establishes

that the defendant was either a trespasser upon the

defendant's tracks, or under the most favorable con-

structions to his rights he was at least not more than

an implied licensee thereon and not entitled by law to

the exercise of any diligence whatever on the part of

defendant, or its agents, servants, or employees for his

protection, and not entitled to recover against the de-
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fendant unless upon tlie ground that the injuries were

willfully inflicted, which is not alleged in the com-

plaint, or could have been prevented by the defendant

by ordinary care after the defendant, or its agents, ser-

vants, or employees became cognizant of the plaintiff's

position of danger; the evidence in this case being* con-

clusive that neither the defendant nor its employees,

agents, or servants were at any time prior to the injury

cognizant of the plaintiff's position of danger, and even

if plaintiff had been seen defendant had a right to

assume he would have gotten off the track.

Which motion was denied by the Court; to which rul-

ing of the Court the defendant by its counsel then and

there duly excepted.

CLOSING ARGUMEINT ON BEHALF Or PLAINTIFF.

(By JOHN P. GRAY, of Counsel.)

Mr. GRAY.—If your Honor pleases, and Gentlemen

of the Jury: Counsel has dwelt long upon how fair he

has been in this case, and I wonder if he thinks he was

fair to you in these remarks which he made when he

said that the first case of a man being run over up

there was of an able bodied man? I wonder if coun-

sel was fair there? I wonder if you believe if counsel

was fair there? I wonder whether the records of this

court would show whether counsel was fair there? I

wonder if the records of the United States Court in an

adjoining State would show whether counsel was fair

there. I wonder if the records in Shoshone County

would show whether he was fair there.
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Gentlemen of the Jur}^, he commenced his argument,

as I have heard him so often, devoting the great length

of time that he did to telling you that it was your duty

to obey your oaths. You did not need to be told that.

It Yi'as the same talk that he gives when he is up against

the average damage lawyer, you know. But we are

not bringing this case, we are not prosecuting because

the railroad company can pay. We are prosecuting it

without any prejudice, because of no passion or feel-

ing that we have against them, but as we would feel

we would have a right to proceed against an individual

if he had injured and hurt and maimed the plaintiff.

Gentlemen of the Jury, I remember in one of my

studies of learning that a conclusion could never be cor-

rect if the premises were not correct; that if the prem-

ises were wrong the conclusion must be wrong. Mr.

Bunn spent some time in going through an elaborate

table of figures to prove to your minds that as a matter

of fact Mr. Jones was back behind the engine instead

of in front. I am not going to take up your time and

the time of the Court in trying to refute those figures.

Something in his premises must have been wrong, other-

wise Mr. Jones would have been behind the engine in-

stead of before it. Now, either the rate of speed that

the train went at the time it stopped at Frisco, or the

rate of speed that Mr. Jones v>Tts going at, the distance

up there, or some of his premises must have been wrong.

I will leave it for you in your own minds to judge of

which were wrong.
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Gentlemen of the Jury, eyery single solitary thing

that the agents of this company could bring before you

has been brought; defense which could be presented has

been presented. If tlipy hayo not by the witnesses

which they haye placed upon tlie stand established a

defense whicli in your minds under the instructions of

the Court is a yalid defense, I submit we are entitled

to a yerdict.

My understanding of this case is this: That there are

three questions for you to determine, and I think the

Court will so instruct you.

First, in what capacity was Mr. Jones upon that

railroad track? Was he there as a trespasser, or was

he there under the license which that company by its

acquiescence in the custom which we haye proyed has

there preyailed? Was he there under that license

rightfully and lawfully? Gentlemen of the Jury, if

you find that he was there lawfully as a licensee then

there are but t^yo questions more:

First, was the defendant company guilty of negli-

gence in injuring him? Or were the servants of the

defendant company guilty of negligence? If you find

that they were, then there is but one question left, and

that question is: Was the plaintiff guilty of negligence

while concurring y»ith the negligence of the defendant

company contributed to the injury? If he was guilty

of negligence, of contributory negligence, certainly he

cannot recover. If he conducted himself there, gentle-

men, as an ordinarily prudent man wonld have con-

ducted himself under similar circumstances, then he
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was in the exercise of due care, and he was not guilty

of contributory negligence.

Gentlemen of the Jury, walking on that railroad

track, as Judge Forney has said to yon, is not like going

out here and walking on a railroad track. It is just as

common, customary, and ordinary a thing for a man to

walk up and down that railroad track as it is for you

to walk up or down the sidewalk in front of this build-

ing. He goes there as inyoluntarily and walks there

as involuntarily as you do upon the sidewalk along the

street.

On the night in question Mr. Jones walked up there,

not knowing of any train behind him, because all the

regular trains had passed. It was a special train, and

one that he was not anticipating. I grant you, sirs,

that eyen then if he did not so conduct himself as an

ordinarily prudent man would that he cannot recover;

but I say that Mr. Jones did, and all the testimony goes

to show that he did.

Gentlemen of the Jur^^, when you come to w^eigh the

testimony and examine into the evidence given by all

of the witnesses I submit that there is only one single

question in the whole case upon which there is any

conflict of testimony. And that is as to whether or not

that train whistled going out of Frisco. Examine and

remember that testimony as you will, and there is not

a single point in the case that is controverted except

that one. As a matter of fact, the defendant company

has admitted that that railroad track is customarily,

constantly, openly, notoriously and frequently used at
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all hours by all people. Tliey admit as a matter of fact

that the plaintiff was injured there. They admit that

the engineer on that train was not keeping a lookout

ahead. They only say in extenuation of the injury and

of the negligence—because, gentlemen, it is negligence

if the engineer upon a train hasn't his eye on the track

ahead—the only extenuating circumstance which they

offered is the mere allegation that the train whistled

as it came along there, and will you remember the evi-

dence n])ou tliat question of whistling? Why, from the

testimony which has been given here it was one long

toot from the time they left Gem until after they had

run over this ]daiutiff.

Sometimes lawyers prove things too well. I remem-

ber very well a mining case that we had in the Coeur

d'Alenes a fevr years ago, an important one. One wit-

ness testified positively to the stakes upon a certain

claim that he had helped to make 20 years ago, almost.

But he didn't testify to them as having gone and seen

them when he made them, but he picked them out upon

the floor after they had been cut off; he picked them out

of a lot of stakes upon the floor, the ones that he claimed

were upon this claim 20 years before, and we lost the

case on his testimonj', because the Court said that he

swore a little too hard, and we proved those stakes a

little too strongly.

And so I say it is about that whistle. You will re-

member the testimony of Mrs. Clark, who lives down

here. Mrs. Clark says that the whistle blew as it

passed her house. Mr. Callahan, the engineer, says that
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ho h\v\x coiiiiii";- iuto Frisco. The fireman says he blew

goino- out. The engineer says that he blew going out,

and then up at the rocky curve they blew four more

blasts. .

]\rrs. Felz says tliat he blew up there. Then the en-

gineer says they have no rules for blowing whistles up

there, and they blow them whenever they want to—use

their own judgment.

Gentlemen of the Jurj-, where there is no whistling

post, where there is no rule, are we to believe that these

eight or ten blasts of the whistle were given in those

few liundred feet? I submit that they prove it too well.

The firemen swears positively that that whistle blew

as they went out of Frisco; but he said that he couldn't

remember whether it blew as they went in. I asked

him how it was that he could remember so v/ell the

whistle going out but he couldn't remember what hap-

pened a minute before. He explained it to you. Why,

he said he and the engineer talked it over the next day.

And that is the evidence that they gave to you here,

the result of the talk that they had the next day. The

fireman, if you will remember, testified that it was cus-

tomary along that run to blow the whistle into stations

but not to blow out. And the engineer testified that it

was customary to blow out and not to blow in. You

will remember how the fireman, when Mr. Bunn began

cross-examining him as to this blowing at Black Bear,

as they blew in, but he said finally that he didn't remem-

ber and that there was no such rule about it.

Gentlemen of the Jury, that is the only disputed, con-
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troverted question wliicli has been presented to you.

And yet I submit tliat tlie important question, the im-

portant question in the case, is the question of whether

or not that engineer was keeping a lookout ahead. If

lie was not keeping a lookout ahead we all know that

he was guilty of negligence; because we all know that

it is the duty of the engineer to keep his eye on the

railroad track aliead. That isi the first duty, as Mr.

Callahan says. That is the duty of the engineer. We
all know that his throttle is there and his valves, so

that he never has to move from the point where his eyes

can look ahead. And the undisputed testimony is that

it was bright enough and light enough that night to see

clear to the rocky cut. Had he looked but an instant,

gentlemen of the jury, he would have seen this man

upon the railroad track. But he never looked, and the

first whistle that he gave up there was at Mrs. Felz's

house, the house beyond the point where Harry Jones

was struck.

You remember that ]\Ir. Jones testified that he was

struck right here (indicating on the map); and Mrs. Felz

testified that it whistled as it passed up by here (indi-

cating), that she felt the vibration of the train passing

her door just as the whistle blew.

Now, gentlemen of the Jni'}\ it is not unusual at all

that a man at that point would not have heard the train

coming. Why, think of the water falling 280 feet down

the precipice, down those precipitous steep mountains,

and then also of the roar of that Canyon creek that is

dropping over that eight-foot dam. That is not like
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going off across the eomitry hero where all is quiet dur-

ing the night. But there the mills of industry are

throbbing all the night through. There men work, in

the night tlie same as they do in tho da}-, and the only

difference between the night time and the day time on

Oanyon creek is that in the day time the railroad trains

run and in the night time it is but occasional to see

one going up or down.

Counsel has called your attention to an employee of

yours driving a wagon along the road and running over

a man who didn't see him coming, didn't look around,

and asked you if you thought that that man should re-

cover of 3"ou for your emi^loyee running him down. I

say, and I think you will agree with me, that if your

employee recklessly drove ahead without calling out or

giving warning to that man when he had the clear last

chance to save his life and did run over him and kill him

or injure him that that man should have the right to

recover against you for that wanton willful negligence

of your employee.

Gentlemen of the Jury, if tlmt engineer had been

keeping a lookout that night he could have certainly

have saved the plaintiff from any injury. He testifies

to you that that is a four per cent grade; that he had

three passenger coaches behind the engine and that he

was not going to exceed six miles per hour. How far

would it have taken him to stop that engine? Why,

Gentlemen of the Jury, he could have stopped it in ten

feet or fifteen or twenty feet at the outside. I asked

him on the stand and he told you that he could not stop
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that train in less tlian 100 feet. The idea of it! Be-

tween liere and clear across that street on a fonr per

cent g^rade going only six miles per hour! And just

after having started, as he said. If he had been keep-

ing a lookout and seen this plaintiff on the track he

could have stopped that train between me and the wall

over there, if he was telling you the truth as to the

speed of the train. Did he do it? No. He wasn't keep-

ing a lookout. And this man who was going along there

and never saw the train or heard it until it was right

upon him, as he testifies, was run down and injured.

Gentlemen of the Jury, Mr. Babb spent a large part

of his time this morning in trying to convince you that

Mr. Jones must have heard that engine and that train

coming. Does one of you believe that he would have

been standing there on that railroad track, a mark to

be run over, if he had heard it? Why, every presump-

tion of laAv and of fact is. Gentlemen of the Jury, that

he would have gotten off the track had he heard the

engine coming. As Mr. Forney said this morning, with

everything to live for and no reason to die, do you think

he would have stood there and been run over had he

heard it? That is a question which is removed as a

question of doubt; because we all know that the first

law is the law of self preservation. The first rule of life

is the rule to care for one's self. Mr. Jones, like every

other man, wcmld have exercised it that night, and did,

so soon as he saw it coming; he tried to get off but he

didn't get off in time.

.Mr. Bunn says that that awful black smoke came back
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and that the engineer could not see very well. He tries

to o-ive that as a reason, gentlemen of the jury, for his

not having kept a lookout. But the fact remains that

he did not see that man, that it was his duty to look

ahead; that it is the duty of the defendant company

to so fix its engines and to provide such appliances that

a clear track may be seen ahead. That man going

there, if he was there lawfully, if he did not hear that

train coming, he was entitled to be warned by the

whistle or the bell. He was entitled to be notified that

that train was coming. Was he? There isn't any pre-

tense that he was, because they didn't even know that

he was there, for the reason that they had not been

keeping a lookout on the track ahead.

One more thing, and you will notice that the defend-

ant has not sought, and has practically admitted that

Mr. Jones' injuries are as we say they are. The de-

fense has admitted that those injuries are permanent,

and that he will never recover from them. And I call

that to your attention in coming to your verdict, so that

if you do determine that Mv. Jones was in the exercise

of that due and reasonable care which a reasonably pru-

dent man would have exercised that you will allow us

the damages for that permanent injury which will com-

pensate him therefor,

Mr. Babb took the picture and he tried to show you

that there was plenty of room between the track and

the fence. Why, we grant that had Mr. Jones known

that the train was coming he would have been some

place off that railroad track, between the fence and the
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railroad track, or off on the other railroad track, or

some place where he would not have been hit. But

that is the graveman of the whole case. Gentlemen of

the Jury, that he did not know it was coming; that he

was there where he was injured, because he had not

been warned, as he had a right to expect tliey would

warn him, for they had knowledge, they had notice that

the water was falling down there and drowning the

noise of the approaching train. The whole question in

the case is not whether he might possibly have heard;

the question is, Did he hear? And, Would any other

reasonably prudent man have heard under the same cir-

cumstances?

I submit. Gentlemen of the Jury, that we have shown

you that conditions were such there that no man would

have heard only the rumble of that train, and they don't

pretend that they whistled up there until they got to

Mrs. Felz's house, which was after Mr. Jones was struck.

Gentlemen of the Jury, in trying these questions,

don't try them by abstraction. Try aud present to your

own minds just as the matters and tilings connected

with this accident were presented to Mr. Jones' mind

on tliat night. Place yourselves in his position, walk-

ing along tliHt track where the water falls down the

mountain side, where it rushes over that dam, the wind

biowin c^ in your faces, with tie rails wet from a re-

cent snov,'—and we all know as a matter of common

knowledge that tlie rumble of the train upon a wet rail

is not as loud as it is upon a dry one. Try to present

those facts to your own mind. Then sav whether or
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not he acted prudently, and as 3(hi would have acted.

Try and present to your minds the fact that upon that

ni.olit in question all of the regular trains had passed;

that only one was left, a special train, which Mr. Jones

says he knew nothing about; that they came up behind

him without any warning, and this man was terribly

and permanently injured.

Counsel has spoken bore about being fair. Let me

again call your attention to tlio fact that they have

placed upon this stand two men or three who testified

concerning the statements made by that man when he

was in the throes of delirium caused by pain. Is that

fair? The nurse testified upon the stand that Mr. Jones

for two weeks was delirious from pain; and Judge Os-

good says that he had a conversation with him seven

or eight or ten days after the occurrence. Mr. Jones

denies that. The question is for you to determine be-

tween those statements.

But again, as I say, there is only one material mat-

ter in controversy here, and that is as to the whistling

of the train and the notifying of this man to get off

the track, which is reasonable to presume? The en-

gineer admits that he was negligent in not keeping a

lookout, admits that he was not looking ahead; admits

tluit he did not see the plaintiff upon the track. If

he was negligent in that respect. Gentlemen of the Jury,

I submit that the presumption is that he was also neg-

ligent in not sounding the whistle and not ringing the

bell.

Gentlemen of the Jury, the case for the plaintiff has
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been so ably presented by ^Ir. Forney that I do not know

of anythini^' more that I can say to yon. I can thank

yon for the attention which yon have given ns throngh

this trial; and whatever yonr verdict may be, Gentle-

men of the Jnry, I shall feel that all of ns are friends.

I am glad to have had the jnry which we have had to

try this case. Whatever yonr verdict may be yon may

be snre that we shall be satisfied that yon have done

the very best within yonr power. Remember, as Mr.

Forney says, the Golden Rnle, "Do nnto Mr. Jones as

yon wonld that he wonld do unto yon if your relations

were reversed." .' ??!

I thank you.

]\rr, BUNN.—If your Honor pleases, I have not made

any more objections in this trial than I have found neces-

sary, and I do think it necessarj^ in behalf of a client,

and this client in particular, to make the following ob-

jections to the argument of counsel, and exceptions

thereto

—

The COURT.—Well, I don't know, Mr. Bunn.

Mr, BUNN.—^The argument upon the willful act of

the engineer, or a party in this case, which is not al-

leged in the complaint.

The COURT.—I don't think I will listen to any ex-

ceptions now.

]\rr. BUNN.—Will your Honor refuse to permit me to

take exceptions I wish to take?
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The COrRT.—I rofuso to allow you to make auotlior

aro'iiment before tlie jury.

Mr. BUNN.—I don't want to do that. I will put them

in writing if your Honor will permit me to do so.

The COURT.—Well, yon may do that, and file them.

Mr. BUNN.—All rioht. Thank you.

The COURT.—As far as that is concerned, there have

been statements made by counsel in aroiiment that do

not amount to much, but they have been made about

matters that did not actually occur in tlie case. Ex-

ceptions might be taken to them. If I permit now the

taking of exceptions to everything that has been said it

complicates the matter after a case is submitted. I

don't want to hear exceptions. Objections may be

made while counsel is making them. That is the proper

time, so that the court can stop it where they are going

outside of the record.

To which ruling of the Court the defendant, by its

counsel, then and there duly excepted.
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In the Circidi Court of the United ^^tates, hi and for the Dis-

trict of Idaho. .

HARRY S. JONES,

Plaintiff,,

vs.

NORTHERN PACIFIC RAILWAY
00.,

Defendant.

Defendant's Request for Instructions.

Defendant requests the Court to give the following

instruction to the jury, viz.:

The Court instructs the jury that it is their duty to

return a verdict for defendant.

The Court refused to give said instruction; to which

action of the Court the defendant by counsel duly ex-

cepted.

The COURT.—Counsel for plaintiff has submitted a

number of requests here to be given as instructions.

The defendants have not, except one general one. I

will say to you, gentlemen, that while I think your sug-

gestions here are generally within the law, yet some of

tliem are rather repetitions, and then, they are clothed

in legal verbiage, which I think would not be as satis-

factory to the jury as the plainer language which I shall

use in trying to direct their attention to the issues. It

is my aim of course to make my suggestions to the jury

such as will aid them as far as possible, but without
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conveying to them any hint as to what my own convic-

tions or judgment may be in the matter. The instruc-

t.ious that I shall give the jui'y are such as I make of

my own, although I have read yours all over and con-

sidered them, and from them have taken some sug-

gestions. I may add that I will endeavor, if 1 do not

forget it, to announce the numbers of the instructions

as I give them, so that you may take note of them and

take your exceptions accord in );ly.

INSTRUCTIONS.

I.

Gentlemen of the Jury: There are some facts which

are so clearly established here by the testimony that I

have no hesitancy in saying that thej were established.

But where there is any contradiction in the testimony

I aim to leave the settlement of the question entirely

to you in that particular.

It is beyond any dispute that an accident occurred at

the time referred to, and that the plaintiff was injured.

There is no disputing those questions. But the fact

that an accident occurred and that the plaintiff was in-

jured is not sufficient to justify you in finding a verdicl

in his favor. Keep that in your minds. You are not

to be governed by any sympathy, or find a verdict for

him simply because he has been injured. You must

base your verdict upon the facts that exist in the case

in connection with the law which I will give you.

There is another thing that perhaps I should caution

you on, which has been referred to by counsel, although
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counsel has been very fair ia that matter. That is, that

you are not to nialve any discrimination between these

parties because one is a corporation, whether it be a

rich corporation, or a bankrupt corporation, or whether

tlie plaintiff is rich or poor. Those are questions that do

not appeal to you at all. All those matters you must

leave absolutely out of the consideration, as you have

said in your examination by counsel that you would do.

II.

The law makes you the sole judges of the weight of

the evi'dence, as well as of the credibility of the wit-

nesses. Now, by the weight of evidence is meant simply

this: That you must judge upon any issue which is pre-

sented which party has presented the stronger evidence.

In a civil case the party prevails who has presented a

preponderance of the evidence in favor of that issue.

The plaintiff in this case presents certain issues. It de-

volves upon him of course to prove those issues. Now,

the testimony which he adduces in favor of the asser-

tions which he makes, in order that he shall prevail, and

in order that you shall decide that issue in his favor,

must be a( little stronger than that of the defendant

against those issues. That is what is meant by the

weight of the testimony, and you are the judges of that.

As to the credibility of witnesses, the meaning of thac

is simply this: That you must judge as between the

witnesses, and especially where thej^ contradict each

other, as to which is telling the truth. The fact that

witnesses niav contradict each other is not to be con-
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elusive evidence tliat either of them has willfully testi-

fied falsely. Unfortunately human nature cannot see

things alike. Two men will not see the same transac-

tion alike, they will not hear alike. The same men can-

not tell the same story on two successive days, and es-

pecially not on occasions mouths or years apart. But we

do expect witnesses to testify as to the main issues sub-

stantially alike. But discrepancy in the minor matters is

not a matter that is to be charged against them as any

evidence that they are aiming to testify falsely. So you

must be considerate in considering the testimony of

witnesses. Try to take into your minds the main issues

in the case and not burden your minds with the fact

that some of the witnesses may have disputed each other

upon immaterial matters. Now, where witnesses con-

tradict each other, in order to arrive at the conclusion

as to which has testified to the truth you must consider

their testimony in connection witii all the circumstances

and surroundings of the case, and especially with those

facts that you know to exist to see whether or

not they are harmonious with the facts that you

know must exist in the case. Then again, you

may, in arriving at that matter, judge by the manner

of the witness in testifying as to whether he was testi-

fjdng to the truth or not. And a very important fea-

ture is the interest that a witness may have in the result

of the case. Always when a witness has a pecuniary

interest in the result of the case his testimony must be

viewed with great scrutiny; for, unfortunately, we have
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all learned that a man's judgment and his testimony

are sometimes swayed by his interest.

III.

Now, leaving those questions with yon, I call your

attention to the two leading questions of fact in this

case. The first is whether this accident was the result

of carelessness on the part of the defendant railroad

compan}'. The second is whether the plaintiff, through

any carelessness of his, contributed to the result of this

accident. Those are the two important questions of

fact that you are first to determine in this case.

When I speak of the defendant company's neglectj

that of course, as you understand, includes the neglect

of its employees and its servants. A corporation can act

only through its officers or through its employees, and

of course the carelessness of its servants in a case like

this is to be charged to the defendant itself. In othei'

words, it is the same as if the defendant itself were guilty

of the carelessness of which you may find its servants

guilty.

You must first take into consideration the situation

that existed at the place where the accident occurred.

It is well established here that that is a very narrow

canyon, and that a great many interests are operated

there. We have two railroads in that canyon, we have

houses, residences, mills, and mining operations carried

on, there and it is beyond dispute that the people have

been in the habit of traveling up and down that railroad

track. The railroad company has made no objection
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to that. Til fact, I conceive that they have permitted

that because it is almost a matter of necessity. They

liave tried to co-operate together there, the people and

the railway company, with the view that all should use

it as far as is consistent with each other's interests.

Of course the railway company have the right of way

there and are entitled to that. But from the fact that

the people have long been in the habit of using thai

track, passing up and down that railroad track there,

and no objection has been made, a license to them is in-

ferred, and that when they travel over that they are

not there in the character of trespassers. In other

words, the plaintiff had a right, under all the circum-

stances that exist there, which has been shown to you

by the testimony, to be upon that track. He cannot be

charged as a trespasser.

Now, the question is. Were the employees of the de-

fendant company careless? Did this accident result

entirely from their negligence? The first question that

is suggested is this: What degree of care must the em-

ployees observe under the circumstances? The law is

that all of us in the performance of any of our avoca-

tions in w^hich other people are interested, or may be

affected by our transactions, that we must exercise

what is termed reasonable care. The question you will

ask, What is reasonabli care? It is that degree of care

which a sensible and p fudent man would exercise under

the circumstances surrounding a transaction, whatever

it may be. That def^ree of care increases as the danger

increases.
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To illustrate: If a man is driving a stage coach he

will exercise a certain degree of care. Now, if that

same man is operating a railroad train he must exercise

more care than he would in driving a coach, for the sim-

ple reason that the danger surrounding the operation of

a railroad train is greater than that in operating a

stagecoach. At the same time the law still is that the

care must be reasonable care under the circumstances

of the case.

In this case the danger of operating this road was

greater as a matter of course than it would be on a road

running through a country district, and a greater de-

gree of care would be required there than in operating

a road through a country district not habitually used

as a passageway for people.

But you must also bear in mind that that care is not

to be of such a high degree as to make the conduct of

the business, whatever it may be, a burden. A railroad

engineer has more to do than simply to stand and watch

the track ahead of him. You understand that from the

evidence in this case and form the arguments made.

He has other business to perform. While it is a part

of his duty to watch the railroad track and avoid ob-

structions, to avoid coming in conflict with any person

or persons who may be upon it, at the same time he has

other duties to perform and those duties and his watch-

fulness must be carried out consistently with each other.

You cannot in any case make the exercise of care of

such a degree as to make the conduct of the business a
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burden. The exercise of care must be of a reasonable

nature under the circumstances of tlie case.

A JUROlv.— Voui' Honor, just before you finish that,

I want to ask one question audi that is in reference to

tlie manaji-ement of this road. Does the management

of this road include any of the servants besides the en-

gineer, fireman and conductor? Are those the ones

that we may expect

—

The COUllT.— I will say to you that while the rail-

road company is in general responsible for its manage-

ment, this matter is limited to the transactions and the

people who were there that night operating the train.

The other officers of the company cannot under the cir-

cumstances of the case be charged with negligence ex-

cept as the company itself becomes chargeable for the

negligence of its servants. Its servants in this case

were those who were operating that train on that night.

If you find that on this night in question the servants

of this company exercised that degree of care which

you would say a careful and reasonably competent and

prudent man would exercise, then the company is not

responsible, and your verdict would have to be for the

defendant. If, on the contrary, you find that these ser-

vants were careless and did not exercise the degree of

care which I have instructed you they should, then that

far that issue is against the defendant.

V.

Then we come to the fifth and next question for your

determination. That is, even assuming that the ser-
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vaiits of the coiiipauj were negligent, whether the plain-

tiff himself was negligent or not; whether he was guilty

of such negligence as contributed to the accident which

followed, and of such negligence which had he avoided

the accident would not have followed.

You must bear in mind in that connection that these

same principles applied to the defendant would apply

to him. Tliat is, his watchfulness must be according

to the circumstances surrounding him. If he is in the

midst of great danger his care must be greater than it

would be under circumstances where the danger is not

so great. To illustrate that: Suppose he is walking

upon a track in some place where he knows there is no

danger of trains coming, he would not be required to ex-

ercise the care that he would in walking upon a track

where he knows that trains are liable to come at any

time.

It has been shown in evidence here that there were

special trains running up that road from time to time,

as well as regular trains. He knew these facts well,

because he had long lived there and lie knew of the dan-

gers surrounding the operation of that road and knew

that trains were liable to come at unusual hours. You

must bear those facts in mind while you are considering

his exercise of care. If you find from the evidence that

he did not exercise the care that a prudent man would

under all the circumstances of the case, and that he

was guilty of negligence that contributed to this acci-

dent, then again your verdict would have to be against

him and in favor of the defendant. If, on the contrary,
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you find that lie did exercise the care that a prudent

man would under those circumstances, then that issue

you find in his favor and against the defendant.

To sum that up: If you find either that the defendant

was not careless, or that the plaintiff was careless, then

your verdict must be for the defendant. But if you find

that the defendant was careless and also that the plain-

tiff was not, then your verdict must be for the plaintiff.

I hope I have made that clear, so you will understand

the issue.

VI.

I come now to the question of damages; and I here

warn you, as I always do in cases of this kind, that you

are not to infer, because I instruct you upon that question

that I expect that you shall find damages. I Instruct

you on that simply because it is a part of the law in the

case. I do not aim to intimate to you what my views

are, if I have even reached a conclusion. You must

reach your conclusions from the testimony unaided by

me so far as the facts are concerned. The plaintiff asks

135,000 damages, but of course that is not the criterion

by which you are to be governed. You are to be gov-

erned in finding your damages, if you find damages, not

by what they claim as to the amount, but by what the

evidence shows the plaintiff would be entitled to. I

will say here that the complaint does not ask damages,

I believe, for expenses incurred by way of medical bills,

so I leave that out.

There are two questions that you are to consider, and

the first is I instruct you that the plaintiff is entitled
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to such damages as you deem reasonable and just toe

the mental and physical pain that he suffered during

his illness. That is the first item of damages. Of course

I can make no suggestion as to the amount. That is

for you to determine from all the facts of the case from

the time that you find he was sick and suffering. The

second is the amount that you find that he loses by rea-

son of the injury which he has sustained.

There has been testimony here as to the nature of

this injury and the permanency of it. If this were a

permanent injury and a total disability from all service,

the rule would be to estimate about the length of time

he would have likely lived but for the injury, considering

the state of his health, and then to allow him what you

think he would have been able to earn during the time

of his life. In that connection you will consider the

time he would lose, consider the wages he has earned

heretofore, and then reach a conclusion as to what the

probable amount of his earnings would be, and what

he therefore would lose by reason of this injury. But

you must bear in mind in this connection that he is not

totally disabled, although I believe that is alleged in

the complaint. It is not shown that he is. On the con-

trary it is established that he is not totally disabled,

but that he is able to work and has been working foi*

some time past, up to the time that he came here; and

I believe the testimony shows that he received about

the same wages, I think the same wages, that he had

been receiving before. Now, these matters you must

consider. He is not entitled to recover any damages
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for what he may be able himself to earn hereafter; but

only to recover such as yon find he would not he able

to earn by reason of whatever disability he is suffering

and laboring under.

I will have to correct one suggestion of counsel and

T believe it was the counsel that first addressed you:

He said tliat you must ask yourselves the question as

to what you would be willing to take under the cir-

cumstances and put yourself in the position plaintiff

is in. That is not a fair criterion at all, gentlemen. I

presume none of us would be willing to take any rea-

sonable amount and suffer any kind of privation in the

future. There is no law that makes that a suggestion

to jurors or directs jurors to base their verdicts upon

that theory. It is only the reasonable amount that you

think a party would be entitled to where all the circum-

stances of the case are considered, and not what you

would be willing to take and put yourselves in his place.

You must not base your verdict upon any consideration

of that kind.

So far as I can remember, I believe those are the

only suggestions I desire to make to the jury.

I have two forms of verdict here. The first is "We,

the Jury in the above-entitled cause, find for the plain-

tiff and assess the damages at the sum of $ -^

—

dollars." Xow, if you find for the plaintiff you will

insert in there the amount which you find for him, and

the foreman that you select will sign your verdict.

The other form of verdict is this: "We, the jury in

the above-entitled cause, find for the defendant."
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If joii find for the defendant voii have nothing to

insert, except that jour foreman that jou select will

sign your verdict.

The COURT.—Gentlemen, before the jury retires I be-

lieve, under one of the late decisions of the Court of

Appeals, JOU are required to take jour exceptions now

to the instructions of the Court or failure to instruct.

The plaintiff will announce his exceptions.

Mr. BABB.—We have prepared ours in accordance

with the rule, jour Honor; we have been prepared here.

The COURT.—Then jou maj simplj file those.

The COURT.—I will liaud them over to the stenog-

rapher and have him copj them in the record.

Mr. BABB.—We want the record to show that we

handed them to the Court.

The COURT.—And I will hand them to the stenog-

rapher.
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United States of America,
•1

State of Idaho. J
ss.

In tlw Cirridl Court of lite inilcd >S7(//c.v, fur t/tc District of

Idaho.

nARRY S. JONES,
Plaintiff,

vs.

NOKTHEIIN PACTFIO RAILWAY
CO.,

Defendant.

Exceptions to Instructions.

Now comes the defendant immediatelj at tlie close

of the instructions of the Court to the jury, and before

the jury have removed from their seats in the jury-box

or taken up the consideration of the case, and takes

the following exceptions to the instructions of the Court

to the jury, to wit:

1. Defendant excepts to each and every of the in-

structions of the Court which submits to the jury in

an}' form or manner the question of whether the de-

fendant has been guilt}- of any negligence on the ground

that there is no evidence in the case of negligence on

the part of defendant which would support a verdict,

and if a verdict were rendered on the ground of negli-

gence it would have to be set aside for insufficiency of

evidence.

2. Defendant excepts to each and every of the in-

structions of the Court which submit to the jury in any
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form or manner the question whether the plaintiff had

been guilty of contributory neglioenre contributino^ to

the injury receiyed by him, on the gTound that it ap-

pears conclusively, and without any controversy what-

ever in the evidence, that the plaintiff, with full knowl-

edge of his surroundings, of the situation, and of the

dangers incident thereto, entered upon the defendant's

railway track and walked for a long distance thereon

without either looking or listening or watching for the

approach of a train in his rear, and remained upon the

track until he was struck by the engine, notwithstanding

there was nothing to prevent him getting off the track

and the engine had been for a long distance in plain

sight of him, if he had seen fit to look, and for a long

time susceptible of being plainly heard by him, and it

appearing' further that his eyesight and hearing were

good, and that he was cognizant of such obstructions

to his hearing as waterfalls and adverse wind, and

charged him with the duty of such increased care as

such obstructions would make necessary for his protec-

tion; and because, under the evidence disclosed in the

case, a verdict for the plaintiff would have to be set

aside because of the plaintiff's contributory negligence

being established upon evidence absolutely uncontro-

verted.

3. Defendant excepts to each and every portion of

the Court's instructions to the jury which submitted to

Ihe jury in amy form or manner the liberty of returning

a verdict against the defendant on the ground of its

negligence because the uncontroverted evidence in the
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case clearly and conclusively establishes that the plain-

tiff was either a trespasser upon the dofendant's track,

or under the most favorable construction to his ri.2:hts

he was at least not more tlian an implied licensee there-

on and not entitled by law to the exercise of any dili-

gence whatever on the part of the defendant, or its

agents, servants or employees for his protection, and

not entitled to recover against the defendant unless on

the ground that the injuries were willfully inflicted, or

could have been prevented by the defendant by ordi-

nary care after the defendant or its agents, employees

or servants were at any time prior to the injury, cogni-

zant of the plaintiff's position of danger, and even if

cognizant thereof defendant might have relied upon

plaintiff's getting out of danger and the complaint is

based on negligence only.

4. Defendant excepts to each and every portion of

the Court's instructions to the jur^^ conimenting upon

each and every of the following circumstances as im-

posing increased diligence upon the defendant company,

and its agents, servant, and employees, on the ground

that the Court failed to charge in the same connection

that the same circumstances likewise imposed equally

if not more additional diligence and care and caution

on the part of plaintiff for his own protection. The cir-

cumstances referred to as so commented upon by the

Court in his respective instructions are respectively the

following, viz.:

(a) Noise from waterfall and creek.

(b) Noise from flume.
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(c) Wind blowing- toward the engine and in the face

of the plaintiff.

(d) Snow, rendering travel inconvenient or uncom-

fortable elsewhere than upon the defendant's track.

(e) Electric lights rendering, as alleged, the head-

light from the engine less noticeable.

5. Defendant excepts to the refusal of the Court to

give to the jury the instruction requested by defendant

to return a verdict for defendant.

6. Defendant excepts to each and every portion of

the Court's instructions to the jury which refers in any

w^ay to the necessity of signals either of bellringing

or whistling.

7. Defendant excepts to each and every poi-tion of

the Court's instructions to the jury which comments

upon necessity of plaintiff's attention to push cars with-

out suggestion of necessity of increased care by reason

thereof on plaintiff's part to prevent injury from a train

approaching from behind.

8. Defendant excepts to each and every portion of

the Court's instructions to the jury which submits the

question of duty of defendant's employees to keep a

lookout since no reference was made to the principle

that even if plaintiff had been seen defendant would

have had a right to presume that plaintiff would get off

the track.

9. Defendant excepts to each and every portion of

the Court's instructions to the jury which submits to

the jury the question whether matters in respect of

which witnesses are in conflict, are m^rial.
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10. Defendant excepts to each and every portion of

the Court's instructions to the jury which submits the

question of defendant's negligence because negligence

only would not justify a recovery.

11. Defendant excepts to each and every portion of

the Court's instructions to the jury which stated that

it was almost a matter of necessity for people to use the

track.

12. Defendant excepts to each and every portion of

the Court's instructions to the jur^^ which advised the

jury that plaintiff was not a trespasser.

13. Defendant excepts to each and every portion of

the Court's instructions to the jury which instructed

that greater care is required of agents in charge of

train than of driver of stagecoach.

14. Defendant excepts to each and every portion of

the Court's instructions to the jury which submits ques-

tion of negligence of defendant since under defense of

contributory negligence, defendant's negligence is im-

material and comments on same were misleading.

15. Defendant excepts to each and every portion of

the Court's instructions to the jury which called at-

tention only to extra trains as only special circumstance

calling for extra care by plaintiff.

16. Defendant excepts to each and every portion of

the Court's instructions to the jury which submitted as

criterion of verdict whether plaintiff and defendant re-

spectively were "careless" since the expression is too in-

definite and uncertain.
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17. Defendant excepts to each and every portion of

the Court's instructions to the jury which submitted

{iniount of recovery as such reasonable amount as the

jury thinks proper under all the circumstances of the

case.

Submitted:

: J. :m. bunn,

J. E. BABB,

Attorneys for Defendant.

Counsel for defendant handed to the Court in v^^riting

the followino- writings and exceptions before the jury

retired, to wit:

1. Defendant excepts to the refusal of the Court to

allow or permit defendanfs counsel to object or except

to those portions of plaintiff's attorney, Mr. Gray's,

argument, relating to the willful acts or willful neg-

ligence on the part of tlie defendant's engineer, and ex-

cepts to the refusal of the Court to instruct the jury to

disregard said remarks and each and every one of them.

2. Defendant excepts to that part of counsel's

argument relating to defective appliance in the engine

for stopping the train, and excepts to the refusal of the

Court to instruct the jury to disregard said remarks and

each and every one of them.

3. Defendant excepts to that portion of counsel's

argument as to the defendant admitting that the plain-

tiff's injuries were permanent, and excepts to the ruling

of the Court to instruct the jury to disregard said re-

marks and each and every one of them.
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4. Defendant excepts to that portion of counsel's

arn^ument wherein said counsel stated to the jury that

the eno-ineer admits that he was negligent, and excepts

to the refusal of tlie Court to instruct the jury to dis-

regard said remarks and each and every one of them.

5. Defendant excepts to that portion of counsel's

argument wherein said counsel stated to the jury that

it was the duty of the engineer to keep a constant look-

out ahead, and excepts to the refusal of the Court to in-

truct the jury to disregard said remarks and each and

every one of them.

6. Defendant excepts to the action of the Court in

refusing to permit counsel to object to each and every

one of said statements, and to take exceptions thereto.

Counsel for defendant handed to the Court in writing

the following further objections and exceptions, to wit;

prior to the time when the jury retired, and after the

argument of counsel:

Defendant hereby objects and excepts to that portion

of the argument to the jury by plaintiff's counsel, Mr.

Gray, regarding and touching upon:

1. Willful conduct or willful negligence of the de-

fendant's engineer, and excepts to the refusal of the

Court to instruct the jury to disregard said remarks and

each and every one of them.

2. The defendant hereby objects and excepts to that

portion of the argument to the jury by plaintiff's coun-

sel regarding and touching upon defective appliances in

the engine for stopping the train, and excepts to the re-
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fusal of rlie Court to iustnut the jury to disregard said

remarks, and each and everj^ one of them.

3. Defendant objects and excepts to that portion of

the argument to the jury by plaintiff's counsel to the

effect that defendant admitted that plaintiff's injuries

are permanent; and excepts to the refusal of the Court

to instruct the jury to disregard said remarks and each

and every one of them.

4. Defendant objects and excepts to that portion of

the argument to the jury by plaintiff's counsel wherein

said counsel stated to the jury that the engineer admits

that he was negligent; and excepts to the refusal of the

Court to instruct the jury to disregard said remarks and

each and every one of them.

5. Defendant objects and excepts to that portion of

the argument to the jury by plaintiff's counsel wherein

said counsel stated that it was the duty of the engineer

to keep a constant lookout upon the track ahead of him;

and excepts to the refusal of the Court to instruct the

jury to disregard said remarks and each and every one of

them.

And defendant objects and excepts to each and every

one of said remarks, to the whole of each and every one

thereof and to every part and portion thereof.

And thereupon the jury retired and after an absence

returned into court with a verdict in favor of the plain-

tiff for damages in the sum of seven thousand dollars

($7,000.00), and against the defendant, upon the 13th

day of May, 1905.

Whereupon, thereafter, and on the 13th day of May,
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1005, a jiidjiinont was rciulorod and entered upon said

verdict in favor of plaintiff and ag'ainst defendant for

seven thousand dollars (|T,000.00), the total amount of

said judgment beint*- for the said snm of seven thousand

dollars (17,000.00), and costs and disbursements.

Thereafter, within the time allowed bj law, the de-

fendant moved the Court to set aside the verdict and for

a new trial, which motion came on regiilarly for hearing,

both parties being present, and was argued hy counsel

for the respective parties, and bj the Court overruled.

And now, in furtherance of justice, and that right may

be done, the defendant presents the foregoing as its bill

of exceptions in this cause, and prays that the same may

be settled and allowed and signed and certified by the

Judge as provided by law and the practice of this Honor-

able Court.

JOHNi M. BUNN,

JAMEIS E. BABB,

Attorneys for Defendant.
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J ft tJir Circnil Court of ttiv fnitcd >S7f//r.s-, for the District of

Idaho, Northern Division.

HARRY S. JONES,

Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY
COMPANY (a Corporation),

Defendant.

Order Approving Bill of Exceptions.

This canse having been brought on regularly before

the Court on this 6th day of July, 1905, upon the ap-

plication of the defendant for the settling and certify-

ing of its proposed bill of exceptions lately filed herein

on, to wit, the 3d day of July, 1905, and within the time

provided for in the order of this court made upon the

stipulation of the parties, and the said proposed bill of

exceptions having been presented, filed and certified

within the time allowed by said stipulation and order,

and the plaintiff not having proposed or offered any

amendments to the said proposed bill of exceptions

within the time allowed by law, or at all, and the plain-

tiff not having any amendments to offer or propose to

the same, and upon the stipulation of the parties and

upon motion of defendant's attorneys, it is

—

Ordered, that said proposed bill of exceptions hereto-

fore filed by defendant in this cause be, and the same
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is hereby, approved, allowed and settled as the true,

full and correct bill of exceptions in this cause, contain-

ino- in full all the evidence and proceedings taken and

had upon the trial of said cause and all of the exhibits

therein, and that the same as so settled and allowed

be here and now certified accordingly by the under-

signed, the Judge of this Court, who presided at the

trial of this cause, and that said bill of exceptions when

so certified be filed herein by the clerk.

Done in open court this 6th day of July, 1905.

JAS. H. BEATTY,

» Judse.

/;/• the Circuit Court of the United States, Ninth Judicial

Circuit, District of Idaho, Northern Division.

HAREY S. JONES,

Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY
j

COMPANY (a Corporation),

Defendant.

Certificate to Bill of Exceptions.

I, James H. Beatty, hereby certify that I am the

Judge of the said Court before w^hom was tried the

above and within entitled cause, and that the matters

and proceedings embodied in the foregoing bill of ex-

ceptions are matters and proceedings occurring in said
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cause, and tlie same are hereby made a part of the rec-

ord herein.

I further certify that said bill of exceptions contains

all of the material facts, matters and proceedings here-

tofore occurring- in said cause and not already a part

of the record herein, and that the same is full, true and

correct in all respects and is hereby approved, allowed

and settled.

Done in open court this Gth day of July, 1905.

JASl H. BEATTY,

. Judge.

Due service of tlie within and foregoing bill of excep-

tions b,y receipt of a true copy thereof after the filing of

the origiual thereof is hereby admitted this Gth day of

July, 1905.

JNO. P. GRAY,

:
A. H. FEATHERSTONE,

J. H. FORNEY,

I
Attorneys for Plaintiff.

[Endorsed] : Ko. 312. Jones vs. N. P. Ry. Co. Bill

of Exceptions. Filed July 3d, 1905. A. L. Richardson,

Clerk. Refiled July Gth, 1905. A. L. Richardson, Clerk.
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In the Circuit Court of tlic United States, in and! for the Dis-

trict of Idaho, Northern Division.

HARRY S. JONES,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY
COMPANY (A Corporation),

.

Defendant,

Order Overruling Motion for a Wew Trial and to Set Aside

Verdict.

The above-entitled action coming- on regnlarly before

this Court on this 6th day of Jnly, 1905, for the hearing

of defendant's motion for a new trial and to set aside

the verdict herein, and upon the stipulation of the

parties to the effect that said motion should be heard

this day, and the attorneys for both sides being present

in Court, and after hearing their argument and the

arguments of each of them, and the Court being fully

advised in the premises and having considered all of

the records, files and proceedings in the cause:

It is now tlierefore ordered, that the said motion be

and the same is hereby overruled.

The defendant is allowed an exception hereto.

Done in open court this 6th day of Julj^, 1905.

JAS. H. BEATTY,
' Judge.
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[Endorsed] : No. 312. In the Circuit Court of the

United States, Northern Division, District of Idaho.

Harry S. Jones vs. Northern Pacific Railway Co. Or-

der overruling motion for a new trial. Filed July 6th,

1905. A. L. Richardson, Clerk.

Li the Circuit Court of the United States in and for the Dis-

trict of Idaho, Northern Division.

HARRY S. JONES,

Plaintiff,

vs.

NORTHERN PACIFIC RAILWAYi

COMPANY (A Corporation),

Defendant.

Petition for Writ of Error and Order Allowing Same.

To the Honorable Judge of the Circuit Court of the

United States, District of Idaho, Northern Division.

Your petitioner, the above-named defendant, consid-

ering itself aggrieved by the decision and judgment of

the Court aforesaid made and entered herein May 13,

1905, and filed herein May 13, 1905, does pray for a writ

of error from said decision and judgment to the United

States Circuit Court of Aj^peals in and for the Ninth

Judicial Circuit of the United States, and prays that

said writ luny be allowed, and that a transcript and

record of the proceedings upon which said judgment

was rendered, duly authenticated, together with the as-
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sigunient of errors anuexed thereto, may be sent to the

said Circuit Court of Ai)peals in aud for the Ninth Judi-

cial Circuit of the United States. •

Dated July 6th, 1905.

JOHN M. BUNN,

JAMES E. BABB.

Attorneys for Defendant.

Allowance of Writ of Error.

Now, on this Gth day of July, 1905, the writ of error

herein prayed for is allowed, and bond fixed at fifteen

thousand dollars, and the same allowed to act as super-

sedeas,

JAS. H. BEATTY,

Judge of the United States Circuit Court, Ninth Judi-

cial Circuit, District of Idaho.

United States of America,*^

> ss.

District of Idaho. J

I hereby certify that I received the within and fore-

going petition for writ of error on the 6th day of July,

1905, and personally served the same on John P. Gray,

one of the attorneys of record for Harry S. Jones, de-

fendant in error, in the above-entitled cause, on the 6th

day of Jul3, 1905, at Boise in Ada County, State and

District of Idaho, by then aud there personall}^ deliv-

ering to and leaving with the said John P. Gray a copy

thereof certified to by A. L. Richardson, Clerk of the
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United States Circuit Court for the District of Idaho,

under the seal of said Court.

R. ROUNDS,

United States Marshal.

[Endorsed]: No. 312. In tlie Circuit Court of the

United States, District of Idaho, Northern Division.

Harry S. Jones, Plaintiff, vs. N. P. Ry. Co., Defendant.

Petition for Writ of Error. Filed July 6th, 1905. A.

L. Richardson, Clerk. John M. Bunn, Attorney for De-

fendant. '

In the Circuit Court of the United States, for the District of

Idaho, Northern Division.

HARRY S. JONES, '^

Plaintiff,

vs. /

[

NORTHERN PACIFIC RAILWAY!

COMPANY (A Corporation),

.

Defendant.

Assignment of Errors.

Comes now the Northern Pacific Railway Company,

the defendant in the above-entitled action, and makes

and files in connection with its petition for a writ of

error the following assignments of error, which it avers

occurred upon the trial of the cause and in the proceed-

ings therein, and Avhich errors said defendant and plain-

tiff in error will rely upon in the ITuited States Circuit

Court of Appeals for the Ninth Circuit for the relief
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from the jndgmeut rendered in said cause in the court

below, to wit:

I.

The Court erred in overruling the demurrer of the de-

fendant to tlio plaintiff's complaint, which demurrer

was, and is, upon the ground that said complaint did

not and does not state facts sufficient to constitute a

cause of action.

II.

The Court erred in overruling defendant's objection

to the introduction of any evidence in the case, made

upon the ground that the complaint did not and does

not state facts sufficient to constitute a cause of action.

III.

The Court erred in permitting witness Merriam to

testify over defendant's objection as to what streets

there were in the town of Gem and in the village of

Black Bear, the offer of which testimony the defendant

objected to on the ground that it was not the best evi-

dence, and incompetent, and immaterial. (Bill of Ex

ceptions, pp. 18 and 19.)

IV.

The Court erred in permitting witness Merriam to

testify that railroad track runs up the street of Black

Bear and Gem, w^hich was objected to by defendant

upon the ground that the same was irrelevant and imma-

terial and not the best evidence. (Bill of Exceptions,

p. 20.)

V.

The Court erred in permitting witness Bernard to



460 Northern Pacific Raihcay Compan ij

testify regarding- the street in Black Bear, and what

there was in the street, and tlie nse of the word "street,"

to which testimony the defendant objected to upon the

gTOund tliat it was not the best evidence, and incom-

petent and immaterial. (Bill of Exceptions, p. 46.)

VI.

The Court erred in permitting the introduction of

Exhibit "C in evidence, to the offer of which defendant

objected upon the gTound that it was incompetent, ir-

relevant and immaterial, and that it did not show the

situation at the point of the accident, and that the

photograph was not taken at the time of the accident,

or within a reasonable time before or after the accident.

(Bill of Exceptions, pp. 47-8-9.)

i VII.

The Court erred in admitting in evidence the photo-

graph marked Exhibit "G" (Bill of Exceptions, pp. 53-4),

to which offer the defendant objected on the ground

that it was not taken at the time, or near the time, of

the injury, but a year or more thereafter; that it was not

shown that the place was the same at the time of the

accident as it was when the picture was taken; that the

place shown in the photograph was not concerned with

any place or point or feature of the situation in this

case.

VIII.

The Court erred in refusing motion to strike testi-

mony of witness Haney, wherein said witness used the

words "county road" (Bill of Exceptions, pp. 93-4),
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wliich motion was made npoii the gronnd that the tes-

timony was not the best evidence, and incompetent and

immaterial.

IX.

The Court erred in refusing to grant defendant's mo-

tion to direct a verdict in favor of the defendant, made

at the close of all the testimony, which motion was

based upon the ground that there is no evidence to

justify the submission of the case to a jury, and no ques-

tion of fact that a jury could be called upon to deter-

mine, and that the evidence introduced at the trial was

insufficient to justify a verdict in favor of the plaintiff;

and upon the gTOund that there was no evidence tend-

ing to show any negligence on the part of the defendant

or its agents or servants, or any of them; and that the

evidence introduced at the trial convicts the plaintiff of

negligence, barring a recovery on his part, and espec-

ially in his entire failure to look or listen for a train

prior to the time of the accident; and that the allega-

tions of negligence in the complaint are that of defend-

ant's failure to ring the bell or blow the whistle; while

the uncontradicted testimony in the case which directly

bears upon the question is that the whistle was blown;

that while plaintiff was walking longitudinally along

the track, upon which and over which he knew trains

weTe liable to run at any time, he did so without look-

ing or listening and without any effort on his part to

avoid injury by being struck by a train; that while

plaintiff might not have been literally a trespasser, yet

under the proof he could have been no more than
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licensee, and, therefore, the duty of the defendant in

operatinji: its trains was not to willfully or wantonly

strike the plaintiff after realizing and appreciating the

danger which he was in, if any; that there is no testi-

mony in the case showing that any agent or servant of

defendant saw the plaintiff prior to the alleged striking,

and tliat inasmuch as they owed liim no duty until after

seeing him and realizing his danger, there was not, and

could not have been, any negligence, on defendant's

part; and that it is successfully proved without contro-

versy, that the plaintiff with full knowledge of his sur-

roundings, his situation, and the dangers incident

thereto, and for his own convenience solely, entered

upon defendant's railway track and right of way and

walked a long distance thereon without either looking

or listening or watching for the approach of a train

from the rear, and remained upon the track until he.

was struck by, or fell against, the engine or train, not-

withstanding the said engine had been for a long dis-

tance in plain sight of him, and for a long time suscept-

ible of being plainly heard by him, whereas there was

nothing to prevent him from leaving the track, and

whereas his eyesight and hearing were good, and

whereas if any adverse wind or waterfall, or any other

thing made it more difficult for him to hear or see, then

his duty to look and listen became the greater; that

whereas there could be no recovery unless plaintiff had

alleged and proved that his injury was willfully or wan-

tonly inflicted, or could have been prevented by defend-

ant or its agents, after becoming cognizant of his
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danger, yet there is no allegation of willful or wanton

conduct on defendant's part, and no proof thereof, and

no allegation that defendant was, or should have been

cognizant of plaintiff's danger, and no proof thereof;

and, therefore, this motion must be sustained. (Bill

of Exceptions, pp. — .)

To which action of the Court in denying and overrul-

ing said motion, the defendant then and there excepted,

and its exception was allowed.

X.

The Court erred in refusing to permit defendant's

counsel to take exceptions to portions of the argument

of plaintiffs counsel, Mr. Gray. (Bill of Exceptions, p.

347.)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XI.

The Court erred in refusing to instruct the jury to

drs.regard that portion of the argument of plaintiff's

attorney', Mr. Gray, wherein he spoke of ''willful acts

or willful negligence on the part of defendant's engi-

neer." (Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XII.

The Court erred in refusing to instruct the jury to

disregard that portion of the argument of plaintiff's

attorney, Mr. Gray, relating to "defective appliances in
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the engine for stopping- the triiin." (Bill of Exceptions,

p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed,

XIII.

The Court erred in refusing to instruct the jury to

disregard that portion of the argument of plaintiff's

attorney, Mr. Gray, to the jury, wherein he stated, "that

the defendant admitted that plaintiff's injuries were

permanent." (Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XIV.

The Court erred in refusing to instruct the jury to

disregard that portion of the argument of plaintiff's

attorney, Mr. Gray, to the jury, wherein said attorney

stated to the jury that the engineer "admitted that he

was negligent." (Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XV.

The Court erred in refusing to instruct the jury to

disregard that portion of the argument of plaintiff's

attorney, ^Ir. Gray, to the jury, wherein said attorney

stated to the jury that it was the duty of the engineer

to keep a constant lookout ahead. (Bill of Exceptions,

p. ).

To which action of the Court defendant then and there

excepted, and its exception was allowed.
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XVI.

The Court erred in refusing to permit defendant's

counsel to make objection audi take exception to the

statement of plaintiff's attorney, Mr. Gray, made to the

jury, wherein he stated to them, in substance, that

plaintiff could recover, on account of the wanton and

willful negli'gence of defendant's engineer, and regard-

ing defective appliances in the engine for stopping the

train, and wherein he stated that defendant admits that

the plaintiff's injuries were permanent, and wherein he

stated that defendant's engineer admits that he was

negligent, and wherein he stated that, it was the duty

of the engineer to keep a constant lookout ahead; and

the Court erred in refusing to permit defendant's

counsel to object to, and take exceptions to, each and

every one of the said remarks. (Bill of Exceptions, p.

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XVII.

The Court erred in submitting to the jury in any form

the question of whether the defendant, or any of its

agents or servants, had been guilty of any negligence

contributing to the plaititiff's injurj^, and wherein the

Court said, "to sum up, if you find either that defendant

was not careless, or that plaintiff was careless, then

your verdict must be for defendant, but if you find that

defendant was careless, and also that plaintiff was not

careless, then your verdict must be for plaintiff." (Bill

of Exceptions, p. .

)
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To which action of the Court defendant then and there

excepted, and its exception ^N^^as allowed.

XVIII.

The Court erred in submitting to the jury in any form

the question whether the plaintiff had been guilty of

contributory negligence contributing to his injury, and

especially wherein the court stated that if you find from

the evidence that plaintiff did not exercise the care a

prudent man would under the circumstances, then your

verdict would have to be against him, but if, on the

other hand, you find that he did exercise such care that

a prudent man would under such circumstances, then

you must find in his favor and against the defendant.

(Bill of Exceptions, p. )

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XIX.

The Court erred in his charge to the jury wherein he

commented upon the noise from watt^' fall and the creek

as imposing a greater degree of diligence upon the de-

fendant company or its agents or servants. (Bill of

Exceptions, p. ——.)

To which action of the Court defendant then and there

excepted, and its exception wlas allowed.

XX.

The Court erred in his charge to the jury wherein he

commented upon the w^ind blowing toward the engine

and in the face of the plaintiff, as itaposing an increased
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diligence iipou the defendant or its agents. (Bill of

Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XXI.

The Conrt erred in his charge to the jury wherein he

commented upon the snow rendering travel more incon-

venient elsewhere than upon defendant's track as im-

posing an increased diligence upon the defendant or

its agents. (Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XXII.

The Court erred in his charge to the jury wherein he

commented upon the electric lights rendering the head-

light on the engine less noticeable, and thus imposing

an Increased diligence upon the defendant or its agents.

(Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XXIII.

The Court erred in his instructions to the jury which

referred in any way to the necessity of the defendant

giving signals, either by ringing bell or blowing whistle.

(Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.
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XXIV.

The Court erred iu his charge to the jury wherein he

submitted to them the question of the duty of defend-

ant's employees to keep a lookout ahead, but failed to

make any reference to the principle that even if plaintiff

had been seen by defendant's agents, the latter would

have had a right to presume that plaintiff would get off

the track, unless seen to be in peril. (Bill of Excep-

tions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XXV.

The Court erred in submitting to the jury the ques-

tion of defendant's negligence, for the reason that mere

negligence not amounting to a wilful, wanton act, would

not justify a recovery. (Bill of Exceptions, p. .)

To which action of the Court defendant then and ther?

excepted, and its exception was allowed.

XXVI.

The Court erred in his charge to the jury wherein ho

stated, in substance, that he, "conceived the fact to hy.i

that the railway company permitted the use of its tracks

by pedestrians because it was almost a matter of neces-

sity." (Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XXVII.

The Court erred in his charge to the jury wherein he
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instructed thoin in substtance, that greater care is re«

quired of agents in charge of a train than is required

of the driver of a stagecoach. (Bill of Exceptions, p.—
•)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XXVIII.

The Court erred in giving his charge to the jury

wherein he called their attention to the plaintiff's duty

to look out onl}' for extra trains, as calling for special

cars to be exercised by the defendant. (Bill of Excep-

tions, p. .)

To w^hich action of the Court defendant then and there

excepted, and its exception was allowed.

XXIX.

The Court erred in his charge to the jury wherein ho

instructed them, in substance, that if they found for the

plaintiff they might find' such sum as the jury thinks

reasonable and proper under all circumstances of the

case. (Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception w^as allowed.

XXX.

The Court erred in refusing to give the jury instruc-

tions Number One (1) requested by defendant and pre»

sented in w^riting to the Court by defendant's counsel be-

fore the arguments of the counsel to the jury, and be-
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fore the jury retired to consider of their verdict, and

which instructions read as follows, to wit:

"The Court instructs the jury that it is their duty to

return a verdict for defendant."

To which refusal of the Court so to give said instruc-

tions the defendant then and there excepted, and its

exception was allowed.

JOHN M. BUNN,

JAMES E. BABB,

Attorneys for Defendant.

United States of Americ-.n,

District of Idaho.
ss.

I hereby certify that I received the within and forego-

ing assignment of errors on the sixth day of July, 1905,

and personally served the same on John P. Gray, on

3

of the attorneys of record for Harry S. Jones, defendant

in error in the above-entitled cause, on the sixth day of

July, 1905, at Boise in Ada County, State and District

of Idaho, by then and there personally delivering to and

leaving with the said John P. Gray, a copy thereof certi-

fied to by A. L. Kichardson, clerk of the United States

Circuit Court for the District of Idaho, under the seal of

said Court.

R. ROUNDS,

United States Marshal.

Boise, Idaho, July 6th, 1905.

[Endorsed] : No. 312. In the Circuit Court of the

United States, District of Idaho, Northern Division,

Harry S. Jones, Plaintiff, vs. N. P. Ry. Co., Defendant.
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Assigiimeiit of Errors. Filed July 6tb, 1905. A. L.

Richardsou, Clerk. John M. Buiin, Attorney for De-

fendant.

In the Circuit Court of the Ihiitcd States, for the Di,stri('t of

Idaho, Northern Division.

HAERY S. JiONES,
\

Plaintiff,

vs.

KORTHERN PAOIFIO RAILWAY
COMPANY (a Corporation), .

Defendant.

Bond on Writ of Error.

Know all men by these presents, that we, the North-

ern Pacific Railway Company, a corporation, as princi-

pal, and the Fidelity and Deposit Company of Maryland,

a surety company authorized to do business in the state

of Idaho, as surety, are held and firmly bound unto

Harry S. Jones, plaintiff in the above-entitled action,

in the full and just sum of fifteen thousand dollars

(|15,'000.00),to be paid to the said Harry S. Jones, his

heirs, executors, administrators, leg^al representatives

or assi'gns, to which payment well and truly to be made,

we bind ourselves, and our and each of our successors,

and legal representatives, jointly and severally, firmly

by these presents.

Sealed with our seals and dated this 6th day of Jaly,

1005.
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Whereas, lately, in the Circuit Court of the Uuited

States, in and for the District of Idaho, Northern Div

ision, in an action pending in said court between Harry

S. Jones, as plaintiff, and the Northern Pacific Railway

Company, a corporation, as defendant, a judgment was

rendered in favor of said plaintiffs, and against said de-

fendant, for the sum of seven thousand dollars ($7,-

000.00), and costs of action, and the said Northern Pa-

cific Railway Company has obtained from said court a

vrrit of error to reverse said judgment in the aforesaid

action, and a citation directed to the said above-named

plaintiff, citing and admonishing him to appear in the

United States Circuit Court of Appeals for the Ninth

Circuit, to be holden at San Francisco, in the State of

California:

Now, the consideration of this obligation is such, that

if the said Northern Pacific Railway C'Ompany, plaintiff

in error, shall prosecute its said writ of error to effect

and answer all damages and costs, if it fail to make its

plea good, then the above obligation to be void; other-

wise to remain in full force and effect.

NORTHERN PACIFIC RAILWAY COMPANY.
JOHN M. BUNN,

By JAMES E. BABB,
Its Attorney.

FIDELITY AND DEPOSIT COMPANY OF
.AlARYLAND.

By JAS. A. WILLIAMS,

Its Attorney in Fnct, Hereunto Duly Authorized.

[Corporate Seal.]

Attest: WALTER G. MERRYWEATHER,
General Agent.
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The foregoiug bond and sni-ety thereby offered is here-

by approved, this 6th day of July, A. D. 1905.

JAMES H. BEATTY,

District Judge, Sitting as Judge of the United States

Circuit Court, Ninth Judicial Circuit, District of

Idaho.

[Endorsed]: No. 312. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Harry S. Jones, Plaintiff, vs. N. P. Ky. Co., Defendant.

Bond on Writ of Error. Filed July 6tli, 1906. A. L,

Richardson, Clerk. John M. Buun, Attorney for Defend-

ant. I

In the Circuit Court of the United i^tates in and for the Dis

trict of Idaho, Northern Division.

HARRY S. JONESL

vs.

NORTHERN PACIFIC RAILWAY
COMPANY (a Corporation),

Defendant.

Praecipe for Transcript^

To the Clerk of the Above-named Court:

You will please prepare transcript of the complete

record in the above-entitled cause, to be filed in the of-

fice of the clerk of the Uni4:ed States Circuit Court of

Appeals for the Ninth Judicial Circuit, under the writ

of error to be perfected to said court, aud include in said
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transcript the following pleadings, proceedings, papers,

records and files, to wit:

Summons.

Complaint.

Demurrer to complaint.

Order overruling demurrer to complaint.

Answer.

Order extending time for serving bill of exceptions.

Verdict.

Judgment.

Notice of intention to move for new trial and to set

aside verdict.

Motion for new trial and to set aside verdict.

Stipulation that Court may settle and certify bill of ex-

ceptions.

Stipulation that motion for new trial may be heard with-

out notice.

Order settling bill of exceptions.

Bill of exceptions.

Order denying motion for new trial and to set aside ver-

dict.

Petition for allowance of writ of error and order allow-

ing writ of error and fixing amount of bond.

Assignment of errors.

Writ of error.

Bond on writ of error.

Citation on writ of error and proof of service thereof.

—and any and all other record entries, pleadings, pro-

ceedings, papers and filings necessary or proper to make

a complete record upon said writ of error in said cause.
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Said transcript to be prepared as required by law and

the rules of this court and the rules of the United States

Circuit Court of Appeals for the Ninth Judicial Circuit.

JOHN M. BUNN,

JAMES E. BABB,

Attorneys for Defendant Northern Pacific Railway Com-

pany (Plaintiff in Error).

[Endorsed] : Filed July 0th, 1905. A. L. Richardson,

Clerk.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to the

Judges of the Circuit Court of the United States,

Ninth Circuit, in and for the District of Idaho,

Northern Division, Greeting:

Because in the record and proceedings, and also in

the rendition of the judgment of a plea which is in the

said Circuit Court, before you, or some of you, between

Harry S. Jones, as plaintiff, and the Northern Pacific

Railway Company, a corporation, as defendant, a mani-

fest error hath happened, to the great damage of the

said Northern Pacific Railway Company, as by its com-

plaint appears, and it being fit, that the error, if any

there hath been, should be duly corrected, and full and

speedy justice done to the parties aforesaid in this be-

half, you are hereby commanded, if judgment be there-

in given, that then, under your seal, distinctly and

openlj^, you send the record and proceedings aforesaid.
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with all things concerning the same, to the United

States Circuit Court of Appeals, for the Ninth Circuit,

at San Francisco, State of California, together with this

writ, so that you have the same at the City of San Fran-

cisco, in the S^ate of California, within thirty days from

the date of this writ, in the said court, to be there and

then held, that the record and proceedings aforesaid

be inspected, the said court may cause further to be

done therein to correct that error what of right and ac-

cording to the law and custom of the United States

should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this Oth day of July, in the year of our Lord out}

thousand nine hundred and five, and of the Independ-

ence of the United States, the one hundred and thir-

tieth.

[Seal] A. L. RICHARDSON,

Clerk United States Circuit Court, District of Idaho.

The above writ is hereby allowed.

JAS. H. BEATTY,

District Judge presiding in said Circuit Court.
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United States of America, "^

>ss.

District of Idaho. J

I hereby certify that I received the within and fore-

going writ of error on the 0th day of July, 1905, and

personall}^ served the same on John P. Gray, one of

the attorneys of record for Harry S. Jones, defendant

in error in the above-entitled cause, on the Gth day of

July, 1905, at Boise in Ada County, State and District

of Idaho, by then and there personally delivering to and

leaving with the said John P. Gray a copy thereof cer-

tified to by A. L. Richardson, clerk of the United States

Circuit Court for the District of Idaho, under the seal

of said court.

R. ROUNDS,

United States Marshal.

By ^
,

Deputy.

[Endorsed] : No. 312. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Harry S. Jones, Plaintiff, v. N. P. Ry. Co., Defendant.

Writ of Error. Filed July 6th, 1905. A. L. Richardson,

Clerk. ' I r !i;"ii'lil

Citation.

UNITED STATES OF AMERICA—ss.

To Harry S. Jones, Defendant in Error, Greeting:

You are hereby cited and admonishedv to be and ap-

pear at the United States Circuit Court of Appeals,



478 Northern Pacific Railway Company

for the Ninth Circuit, to be held at the City of San Fran-

cisco, in the State of California, within thirty days from

the date of this writ, pursuant to a writ of error, filed

in the clerk's office of the Circuit Court of the United

States for the District of Idaho, Korthern Division,

wherein the Northern Pacific Railway Company, a cor-

poration, is plaintiff in error, and you, Harry S. Jones,

are defendant in error, to show cause, if any there be,

wlhy the judgment in the s?id writ of error mentioned,

should not be corrected, and speedy justice should not

be done to the parties in that behalf.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, and the seal of said

Circuit Court, this Gth day of July, in the year of our

Lord, one thousand nine hundred and five, and of oui*

Independence the one hundred and thirtieth.

JAS. H. BEATTY,

District Judge presiding in said Circuit Court.

[Seal] Attest: A. L. EICHARDSON,

Clerk United States Circuit Court, District of Idaho.

United States of America, -^

Y
ss.

District of Idaho. J

I hereby certify that I received, the within and fore-

goiuig citation on the Gth day of July, 1905, and person-

ally served the same on John P. Gray, one of the at-

torneys of record for Harry S. Jones, defendant in

error, in the above-entitled cause, on the Gth day of July,

1905, at Boise, in Ada County, State and District of
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Idaho, by tbeu and there persoually delivering to and

leaving- with the said John P. Gray, a copy thereof

certified to by A. L. IJichardson, clerk of the United

States Circuit Court for the District of Idaho, under the

seal of said court.

E. ROUNDS,

United States Marshal.

By
,

Deputy.

[Endorsed] : No. 312. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Harry S. Jones, Plaintiff, v. N. P. Ry. Co., Defendant.

Citation. Filed July 6th, 1905. A. L. Richardson,

Clerk.

Return to Writ.

And thereupon it is ordered by the Court that the fore-

going transcript of the record and proceedings in the

cause aforesaid, together with all things thereunto re-

lating, be transmitted to the said United States Circuit

Court of Appeals for the Ninth Circuit and the same is

transmitted accordingly.

[Seal] Attest: A. L. RICHARDSON,

Clerk.
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In the Circuit Court of tlic I'nitcd States in and for the Dis-

trict of Idaho. '

HARRY S. JONES,

Plaintiff,

vs.

HORTHERN PACIFIC RAILWAY
COMPANY (a Corporation),

|

Defendant./

Clerk's Certificate to Transcript.

I, A. L. Richardson, clerk of the Circuit Court of the

United States, in and for the District of Idaho, do here-

by certify that the above and foregoing transcript of

pages from 1 to 454, inclusive, contain true and correct

copies of the complaint, summons, demurrer to com-

plaint, order overruling demurrer to complaint, answer,

order extending time to file bill of exceptions, verdict,

judgment, notice of intention to move for new trial,

motion for new trial, stipulation that Court may settle

and certify bill of exceptions, stipulation that motion for

new trial may be heard without notice, bill of excep-

tions, and exhibits, order settling bill of exceptions,

order denying motion for new trial, petition for allow-

ance of writ of error, order allowing writ of error, and

fixing bond, assignment of errors, bond on writ of error,

writ of error, citation on writ of error, clerk's return to

writ and clerk's certificate, in the above-entitled cause,
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which together constitute tlie transcript of the record

and return to the annexed writ of error,

I further certify that the cost of tlie record herein

amounts to $236.80, and that the same has been paid

by the plaintiff in error.

Witness my hand and the seal of said Court affixed

at Boise, Idaho, this IStli day of July, 1905.

[Seal] A. L. BIOHARDSON,

Clerk.

[Endorsed] : No. 1222. United States Circuit Court of

Appeals for the Ninth Circuit, Northern Pacific Rail-

way Company, a Corporation, plaintiff in Error, vs.

Harry S. Jones, Defendant in Error. Transcript of

Record. Upon Writ of Error to the United States Cir-

cuit Court for the District of Idaho, Northern Division.

Filed July 25, 1905.

F. D. MONCKTON,

Clerk.




